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Fi. Lauderdale, Florida 33394-0044

RE: South Florida Racing Assoclation, LLG
Quarter Horse Permit for Hialeah Park

Dear Mr. Keller:

Your letter of April 27 to Director Roberts has been forwarded to me for reply. You inquire *if an
interested person desired to request an administrative hearing directed to the lssuance of the
reference permit ..., by what day would the petition need to be filed to be timely?” in answer to
your question, enclesad Is a copy of a Notice of Issuance of Quarter Horae Permit thet wes pro-
vided to Hialesh with a recommendation that they publish it In a newspsper of general dreula-
tion in Dade County. That notice, of course, spells out the requirements for petitioning for an
adminlstrative hearing in this matter,

However, | am not aware that Hialeah ever published the notice. We hére at the Division of
Pari-Mutuel Wagering have certainly received no proof of publicatlon establishing its publication.
Thus, eo far as we are aware, a substantially affected person would slill have the right to petl-
tion for an administrative hearing on the issuance of the Hielesh quarter horee permit. E.g.,
Bryant v. Dep? of Health & Rehabilitative Services, 680 So.2d 1144, 1145 (Fla, 3© DCA 1996);
Henry v. Stats, Dapartment of Administration, Dlv. of Retirement, 431 So.2d 677 (Fla. 16t DCA
1983). . :

However, In your case and that of your client(s), by this letter you have naw recelved gofual no-
tice of issuance of the Hlaleah quarter horse permit. Accordingly, since a copy of this Istter has
heen telefaxed to you today (as well as sent by regular mail) your client now has 21 days from
today in which to file & petition for administrative hearing In accordance with the terms of the
enclosad notice,

Please be advised, though, that the division considers standing a very real hurdle to any third
party challenge fo the lseuance of a quarter horse permit. Enclosed are two final orders the di
vision has already issued in third party chalienges to quarter horse pemmits finding the third party
challengers had no standing. Gadsden Jal Alai, et'al. v. State Dep’t of Business & Professional
Reg., Div. of Pari-Mutuel Wagering and Gretna Racing, LLC, DBPR Case No. 2008054843
(Nov. 5, 2008), and Dayfona Beach Kennel Club, Inc. v. State Dep't of Business & Professional
Reg., Div. of Pari-Mutuel Wagering and Debary Real Estate Holdings, LLC, DBPR Case No.
2008056708 (Nov. 7, 2008). Beth cases are presently on appeal — Gadsden In the 1 DCA
(App. No. 1D08-5655), and Daytona In the 5" DCA (App. No. 5D08-4246).

| hope ths is of assistance. Please do not hesitate to contact me if | can be of any further helﬁ.

LICENSE EFFICIENTLY. REGULATE FAIRLY.
MYFLORI
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Asslstant General Counsel
Division of Pari-Mutuel Wegering

Enclosures

cc (wiencls): .
David J. Roberts, Director
Joseph M. Helton, Jr., Chlef Attomey
John J. Brunetti



NOTICE OF ISSUANCE OF OUARTER HORSE PERMIT

Notice is hereby given that on March 16, 2009, the Department of Business & Professional
Regulation, D_ivision of Parl-Mutuel Wagering (Division) issued a permit to South Florida
Racing Association, L.L.C,, pursuant to Section 550.334, Florida Statutes, to conduct quarter
horse racing (and conduct pari-mutuel wagering thereupon) in Miami-Dade County, Florida.
The application is available for public ingpection during normal business hours, 8:00 a.m. to 5:00
p.m., at the Division of Pari-Mutuel Wagering, 1940 North Monroe Street, Suite 50, Tallehassee,
Florida 32399-1035.

Any person substantially affected by the Division’s permitting decision may petition for an
administrative hearing under Sections 120.569 and 120.57, Florida Statutes. The petition must
contain the information set forth below and must be filed (received) in the Office of the Agency
Clerk, Department of Business & Professional Regulation, 1940 North Monroe Street, Suite 33,
Tallahassee, Florida 32399-2202 (Fax # 850/488-5761).

Petitions must be filed within twenty-one (21) days of either publication or receipt of this
notice, whichever occurs firgt. At the time of filing, Petitioner shall mail a copy of the petition to
South Florida Racing Association, L.L.C., C/O John J. Brunetti, P.O. Box 158, Hialeah, Florida
33011, The failure of any person to file a petition within twenty-ons (21) days shall constitute a
waiver of that person’s right {o request an administrative hearing under Scctions 120.569 and
120.57, Florida Statutes, or to intervenc in and participate as ‘2 party in any administrative
proceeding involving this permit. Any subsequent intervention (in a proceeding initiated by
another person) will be solely at the discretion of the presiding officer upon the filing of a motion
in compliance with Rule 28-106.205, Floride Administrative Code (F.A.C.).

All petitions must contain the following information required by Rule 28-106.201, F.A.C.:

{8) The name and address of each agency affected and each agemcy's file or
. identification number, if known, '

(b) The name, address, and telephone number of the petitioncr; the name, address, and
telephone number of the petitioner's representative, if any, which shall be the address for service
purposes during the course of the proceeding; and an explanation of how the petitioner's
substantial interests will be affected by the agency determination; -

(¢) A statement of when and how the petitioner received notice of the agency decision;

(d) A statement of ail disputed issues of material fact. If there are none, the petition
must so indi¢ate;

(¢) A concise statement of the ultimate facts alleged, including the specific facts the
petitioner contends werrant reversal or modification of the agency’s action;

(f) A statement of the specific rules or statutes the petitioner contends require roversal or
modification of the agency's action, including an explanation of how the alleged facts relate t6
the specifio rules of statutes; and

(2) A statement of the relief sought by the petitioner, stating precisely the action

petitioner wishes the agency to take with respect to the z2gency's action.

Pursuant to Section 120.573, Florida Statutes, mediation is not available for disputes of the
Division’s permitting decision in this matter.
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STATE OF FLORIDA ‘
DEPARTMENT OF BUSINESS & PROFESSIONAL REGULATION

PRASION-OR-RARI-MUTUEL WACERING
GADSDEN JAI ALAL INC., end WASHINGTON
COUNTY KENNEL CLUB, INC.,
Petitiohers,
V. DBPR CAsE NO. 2008054843
STATE OF FLORIDA, DEPARTMENT OF
. BUSINESS & PROFESSIONAL REGULATION,

DIVISION OF PARI-MUTUEL WAGERING and
GRETNA RACING, LLC,

On October 3, 2008, Petitioners GADSDEN JAl ALAI, INC. (Gadsden), and
. WASHINGTON COUNTY KENNEL CLUB, INC. (Ebro), filed a “Petition for Formal Admin-
istrative Hearing” (Petition) challenging the parmit the Department of Business & Professional
Regulation, Divisio'n of Pari-Mutuel Wagering (Division), issued on September 12, 2008, to

' . GRETNA RACING, LLC (Respondent), to conduxt quarter hoxse racing {and conduct pari-

mutuc) wagering thereupon) in Gadeden County, Florida, pursuamt to Section 550.334, Florida
Statutes.



Beforo the Department could complets its initial §120.569(2)c) review of the Petition,!
Gretna filed e motion to dismiss that Petition asserting Petitianers lacked standing to chaneng;'

. the Divislon's issuance of Gretna's quarter horse pari-mutuel permit. In response o that motion,
" Peitioners then filed an “Amended Petition for Formal Administrative Heering” (Amended

Pedtion) on October 28, 2008, ro-asserting and buttressing their standing allegations. Grotua
then. again filed a moticn to dismiss directed 1o the Amended Petition. Thereby, Gretna again
asserted that, despite Petiticners® expanded stending’ allegations, they nevertheless lackad “the
* requisite standing to initiate @ formal administrative proceeding with regand 1o the parivmutuel
pemi:"thebivision issued Gretna, .
Greana's motion is well taken, Under Florids’s ofi-cited landmark administrative stending
- decision, Agrico Chemical Co, v. Dep't of Environmental Reg., 406 So, 2d 478 (Fla 2d DCA
1981), rev. deried, 415 So, 2d 1359 & 415 So. 2d 1361 (Fla. 1952) (Agrico), and its progeny,
Petitioners lack standing to maintain this sdministrative procesding.. Specifically, under Agrico
Petitioners, in order 1o be found entitied to maiatain 2 Chapter 120 administrative procesding,
" must dsmonsme
1) that [they] will suffer injury in fact which is of sufficient immediacy to eatitl
them] to [an administrative] hearing, snd 2) that [their] substantial injury is of a
type or natere which the prooceding is designed to protect.
406 So. 2d wt 482, Acctm.i. e.g., Amsristsel Corp. v. Clark, 691 So, 2d 473, 477 (Fla. 1997)
" (... tho first aspect of the test deals with the degree of injury [and {]he second .., with the nature
of the injury™); Mid-Chartahoochee River Users v. Florida Dep't of Environmenial Protection,
948 So. 2d 794, 797 (Fla. 1" DCA 2006) (“[t]be first ¢lement pertaing to the degroe of injury
whercasthe second. deals with. the nature of the lnjury™). In other words, 1o be entitled to an ad-
ministrative hearing under the Florida Administrative Procedure Act, petitioners must show that:,

I Sectlon 120.569(2)(c), Florida Statutes (2008).
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(1) the proposed action will yeslt in injury-in-fact which is of sufficient immedi-
acy to justify a hearing: dnd (z)them;utyis of the type that the statute pursuant to
which the agency has scted is designed to protect.
Fairbanlg, Inc. v. Dep't of Transportation, 635 So. 2d 58, 59 (Fla, 1"DCA), rev. denied, 639 So.

24 977 (Fla. 1994) (citing Agrico supra; Town of Palm Beach v. Dep't of Natural Resowrces, 577

So. 2d 1383 (Fla 4" DCA 1991); Jwern’l Jai-Alal Players Ass'n v, Florida Pari-Mutuel
C'omm n, 561 Bo, 2d 1224 C.Fla. 3d DCA 1990); Boca Rafon Maus’olsum, Inc v, Dept afBank-
mg&Finmcs, 511 So. 2d 1016 (Fla. 1% DCA 1987)).

In an attempt to establish standing, Petitionars assert they will be economically harmed by
Respondent’s quarter horse facility, that the facility is too closs geographically 1o their facilities,
that the permit will affect Gadsden Jai Alai’s ebility wo freely re-locate its facility under §

 550,055(2), Florida Statutes, should it ever wish to do 80,” snd that the facility will impact Wash-

ington County Kenne] Club’s abilitytoongngeininteﬂ:ackwuguingunda§550.615, Florida
St;mtas Petitioners also assert that, despite their not having or ever applying for a § 550.334
quarter horse permit, a8 pari-mutael permit holders thoy nevertheless have a general interest in
ensuring the corrostnoss of the quarter horse permitting process which, secordingly, gives them
standing to challenge Gretna’s permit in this czse. Lastly, they also newlyraisewnat'imﬁbml
claims in their Amended Petition end essert, bocause of such, they now have the requisits stand-
ing to challengs the instant permit.

| Inasmsinge_mu'ﬁonsofstandinghapumitchaﬂengesuchasﬂ:is,ﬂmrequiredfocmis
on the permifiing statuto at issu, § 550334, not on other statutes, This is especially troe in the
case at hand because nowhere does § 550.334 indicate that the effect of the location of 8 pew

2 Ttis noted, however, that Gadsden Jai Alal's last live performances were conducted in
1985-1990, and no jai slai or patri-mutue] wagering has since been conducted at thar facility. In
other words, Gadsden Jai Alai has not operated amd has, for all intents undpurposes, bcentomuy
defunct for almost Twenty years.
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quarter horse facility on other Florida park-mue! permit holders must be teken into consideras
tion in d:widingwhsthertn issucaqmrtuhﬁmpemﬁt. Indeed, the statute is enfirely silent on
this point. Furthermore, § 550.334(4) specifically exempts “quarter horse permit hold&s from
the one-hundred mile limit that applies 1o other horsé race permit holders,” Dept’ of Bus, & Prof

Reg, Div. of Parl-Muius! Wagering v. Gulfitream Park Racing Ass'n, Inc., 912 So. 2d 616, 622
(Fla. 1 DCA 2005), aff'd, 967 So. 24 802 (Fia. 2007), .
In addition, Gretna has not yst applied for racing dates, nor is it anywhere closc to doing
0, and quite obviously it has therefore given absolutely no indication whetsoever whether at
sore future time It might possibly wish to conduct intertrack wagermyg, as such can only be au-
thorized after @ permittee has conducted & full schedule of live racing in the previous calcodar
year? Thus,ﬁispmuﬂpwuhﬂon,noﬁinémom.qsmwhgthﬂGWmightm&mndu;t e
* full schedule of live racing and thereafter thed seek to conduct intertrack wagering, let alone seek
to do such in violation of § 550.334(10) and its 50-mile proscription. See, ¢.g, Ma Dep't of
Offender lRelmbiliran'on v, Jerry, 353 So. 2d 1230 (Fla. 1* DCA 1978).
Speczﬂaﬁvopomnidﬁﬂmeconomiciossorpossihle ﬁna.ncialhardshipWilhommoreis
" nsufficient to sexisfy either prong of the Agrico test, K.g., Ameristeel, 691 So, 2d st 477-78; k- _'
tern’l Jai-Alai Players Ass'n, 561 So. 2d et 1225-26; Shared Services, Inc. v. State Dept’ of
Health & Rehabilitative Services, 426 So, 24 56 (Fla. 1 DCA 1983). Se¢ also City of Swrise v,
South Florida Water Mgt. Dist., 615 So, 2d 746, 747-48 (Fla. 4° DCA. 1993) (“{w}hile (the city)
. may suifer losses and its customers incur expenses due to economic competition and under util-
ized capacity, this does not satisfy [Agric’s] ‘immediacy’ requirement [because cJompetitive
sconomic considerations do not fall within the zone of protection thet the (agency] is authorized

.3 See 5§ 550.615(1) & 550.002(11), Florida Statutes (the latter sciting 40 live performances
as the full schedule of live racing for quarter horse parmit holders). ’
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1o consider”); Florida Soclety of Ophthalmology v. State Bd. of Optometry, 532 So. 2d 1279,
1285 (Fla. 1® DCA 1988) ("loss due to economic competition [fails 1o satisfy 4grico’s) *imme-
diacy’ requirement”).

Petitioners cannot establish how the Division’s actions in this casevm within the “zone of

. inmwbemwm'rcsuhwdby&cm“malim City of Parama City v. Bd. of '
Trustess of the Internal Improvement Trust Fund, 418 So2d 1132, 1134 (Fla. 1% DCA 1982)
cannot show “that [thelr] substamtial injury is of a type or nature which the proceeding jis de-
signed to protect,” Agrico, 406 So.2d at 482, Accord, 6.8, vae Inle, Ltd. v. Bayshore Home-
owners' Assm, Jnc., 418 S0.2d 1046 (Fla. 1% DCA 1982), rev. demied, 430 S0.2d 451 (Fla. 1983).
Here, of course, the operstive statute is § 550,334, and as in Mid-Chatiahoochoe River Users,
948 So.2d at 799, the potential economic injury to be suffered by Petitioners from the permitting
of the lnstant quarter herse folliy in question s not an injory “of the typs that [the staftc's]
permitting prooess was deslgned to protect” Accord, Intern’l Jal-Alai Players Ass'm, 561 So, 2d
at 1226, Cf Fla. State Racing Comm'n v. Broward County Kermel Club, l77 So. 24 135, 784-85
(Fla. 1955) (parl-mutus] facility with Winter recing dates, as well as taxpayer with gencral intes-
est, both held to Iaskstnndingtonhdlengegmnomemermcir;gdatwwwmpeﬂngpaﬂ-
murte! facility in same county).

The fact thiat Petitionars hold Chapter 550 peri-mutue) permits, be they active or inactive,
in no way confers standing upoh themn to oversse Chapter $50°s quarter horse permitting process
under § 550.334, especially since Petitioners themselves have never applied for nor posses any

" quarter horse permits. In short, “petitioners® continuing general intevest [as pari-mutusl pezmit
holders] in the quality [or comestness of the Division's interprotation end epplication of the quar-

ter horse permitting statute] is not predicated upan a legally recogrized right of sufflcient imme-



l. ]
diacy and reality [that is mecessary] to support their standing to challenge the validity of the” of
 the permit here at issus, State Bd. of Optometry v: Florida Sociaty of Ophthalmology, 538 So. 2d .

878, 881 (Fla. 1* DCA 1988) (citations omitied), Quite simply, Petitioners “are not subject to
regulatios or control under [the statwe], ... and ftherefore] cannot predicate standing on the no«

tion that the application of the [the statute] will prevent or obstruct thefr” pari-mutne} endeavors,
1, ' '

Finally, the faot that Petitioners now reise constitutional cleims in their Ameeded Peltion
neither enhances their standing nor corifers it upon them. “It is well established in Florida's ju-
tisprudence thai only persons who mmmmmyﬂdﬂhm byaiegiallﬁ*leact

" have the proper stnding to raise the question of the constitutionality of such legislation,” Aiami
Beach Kernel Chub, Inc. v. Bd. of Business Rag, Dep’t Of Businass Reg., _265_ So.2d 373, 374
(Fl4. 3" DCA 1972) (citations omitted). Accord, e.g., Florida Nat'l Organization for Women,
Ine. v. State, 832 So.2d 911, 915 (Fla. 1 DCA 2002):

" Appellants alloge that their right to fros spesch has besn violated by the mere exis-

tence of the.Choese Life plate. As the trial court explained ..., "the facts alleged do

not show that any of the plaintiffs have attamptodanysxpxmonmdbean denied
access to the alleged foram for speech, or that the smtutes at issue have hindered of

curtailed eny pleintiff's speech in amy way.” Because Appellants have not applied
for, and been denied, a pro-choice plate, and have stated their intemtion not to do so,
they cannot amend the count to state a viable claim as they lack standingtodog
(Emphasis added.)

See also, e.g., Artronams for Official English v. Arizona, 520 U8, 43, 64-67 (1996) (same true in
fodersl srems). In addiion, the constitutionality of a stafte or mule oanmot be
decided in an administrative procecding. E.g., Key Haven Axsociated Enterprises, ne. v. Bd. of |
- Trustees of Internal Improvement Trust Fund, 427 So, 2d 153, 157+58 (Fla 1982); Mevro Dade
Cownty v. Dep't of Commerce, 365 So. 24 432, 434-35 (Fla, 3" DCA 1978) (“the Administrative
Procedure Act cannot relegete matiers of constifutional proportions to administrative agency
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resolution, nor can it impair judicial jurisdiction to determine constitytional dispules™); Dap 't of
Transportation v. Morehouse, 350 S0.2d 529, 533 (Fla. 3™ DCA 1977), rev. denisd, 350 So. 2d
529 (Fla. 1978) (same).

. The bottom line is that, “when stending is placed in issue in a case, the question i3 whether

the person whose stimding is challenged is 2 proper party to request an adjudication of a particu-
lar issue and not whether the issue itself is justiciable," Wiccan Religious Cooperative of Florida,
Inc. v. Zingale, 898 So. 24 134, 135 (Fla, 1 DCA 2005), cert. dismissed, 944 So, 24 233 (Fla,

- 2006) (quoting Flast v.- Cohen, 392 U.S. 83, 95-100 (1968)). See also Id, 898 So. 2d af 136 (col-

lecting cases): ‘

[See also] State v. Benitez, 395 So. 2d 514, 517 (Fla. 1981) (stating that a paty can-
not challenge a statutory enactment that does not edversely affect that party's per-
sonal or property rights); Chamberlin v. Dade County Bd of Pub. Instruction, 171
So. 2d 535, 537 (Fla, 1965) (holding that parcnts who brought suit challenging cer-
tain religiously-related practices in public schools were without standing to challenge
religious practices at baccalaureate programs because their children, who were en-
rolled in elementary schools, were not adversely affected by the challenged practice):
Alachua County v. Scharps, 855 So. 2d 195, 201 (Fla. 1st DCA 2003) (stating that a
party who is not adversely affected by the statute he or she seeks to challenge does

not have standing).
As Petitioners have already filed an Amended Petition in this matter and as it conclusively
appears no further amended petition ¢an cure Petitioners” lack of standing, s¢s § 120,56%(2)(c),

Florida Statutes,

IT Is THEREFORE QORDERED:
A. The “Petition to Intervenme” filed by Gretna Racing, LLC (Gretna), is hereby
GRANTED munc pro tune o October 10, 2008, the date Gretna filed its intervention petition,

and Gretna shall be and is hereby made a party Respondent to this action.



B.  The Petition shall be and is hereby DISMISSED, with prejudice, for lack of standing,
' Agrico Chemicol ,C'c;. v. Dep't of Environmental Reg., 406 So. 2d'478 (Fla 2d DCA 193i), rev,
' denied, 415 S0, 24 1359 (Fla. 1982),
C.  Petitioners" "Motion to Consolidate or in the Akernative Hold in Abeyance” filed

Novembez 4, 2008, shall be aud is hereby DENIED as moot.
DONE AND ORDERED this Sth day of November, 2008, In Tallahasses, Florida,

D BERTS
Director
Division of Pari-Mutuel Wegering .
Department of Business & Professional Regulation
1940 North Monroe Street .

. Tallahagsee, Florida 32399.2202

NOTICE
_ An.xpa:tytod:ispmmdinshasﬁwﬁghno segk its judicial yeview under Section
120,68, Florida Statutes, by the filing of a notios of appeal pursuamt to Rales 9110 and 9.190,

. Florida Rules of Appellate Procedure, with the Agency Clerk, 1940 North Monroe Street, Talla-
hasses, Floride 32399-2202, and by filing a Gopy of the nofice of appeal accompsinied by the ap-
plicable filing fees with the appropriate district court of appeal. The notice of appeal must be

. fled (received) in the Office of the Agency Clerk within thirty days after the date this Order is

filed with the Clerk.



CERTIFICATE OF SERVICE
I hereby centify this »¥S “ 'day of November, 2008, that trus copies of the foregoing “Or-
der™ have been served by U).8. mail and telefax upon:

HAROLD F. X, PURNELL, ESQ. MARC W. DUNBAR, ESQ.

Rutledge, Ecenia, Pumnell & Hoffiman, P.A. Pamgkm,Moue,Willansm,Mmm&Dunbar PA,
Post Office Box 551 Post Office Box 10095

215 South Monroe Street, Suite 420 (32301) 215 South Monroe Street, 2™ Floor (32301)
Tallahassee Florida 32302-0551 Tallahassee, Florida 32302-2095

Telefux #: (954) 390-7991 Teleﬁx #: (850) 222-2126

ék\%&m AT Poles

SARAH WACHMAN, AGENCY CLERK
Department of Business & Professional Regulation

Copics Furnished to:
- Office of Operations/Licensing Section
Office of Investigations
Office of Auditing
Joseph M. Helton, Jr., Chief Attorney
Cheles T. “Chip® Collette, Assistant General Counsel



it Order No, BERZO030673 Dt N=-7-0%8

Depmmnu....., and Professionaj
ACENCYCLERK g

S’I‘A’I’E OF FLORIDA
DEPARTMENT OF BUSINESS & PROFESSIONAL REGULATION
DIVISION OF PARI-MUTUEL WAGERING

" DAYTONA BEACH KENNEL CLUB, INC.,

P&iﬁm,

v DBPR CASE NO. 2008056708

STATE OF FLORIDA, DEPARTMENT OF
BUSINESS & PROFESSIONAL REGULATION,
DIVISION OF PARF-MUTUEL WAGERING and
DEBARY REAL ESTATE HOLDINGS, LLC,

Respandents,

WM%

On October 10, 2008, Petitioner DAYTONA BEACH KENNEL CLUB, INC. (Daytona),
flled 2 “Petition for Formal Administrative Hearing” (Petition) challenging the permit the
Departmezt of Business & Professional Regulation, Division of Pari-Mutuel Wagering
(Divisic;n). issued on September 22, 2008, to DERARY REAL ESTATE HOLDINGS, LLC
(Respondant), 1o conduct quarter horse racing (and conduct pari-mutue] wagering thereupon) in

" Volusiz County, Florida, pursuant to Section 550.334, Florida Statutes.

On October 30, 2008, following its §120.569(2)(¢) review of the Petition,' the Division
entered an “Order Dismissing Petition With Leave to Amend.” That order noted:

I Section 120.569(2)(c), Florida Statutes.



-+» [TThe Petition fails to comply with Rule 28-106.201(2), F.A.C.,. in that it
does not comtaln: (A) “an explanation of how the Petitioner’s substential intarests
are affected by the agenoy determination”™ in this case, i.c., the iszuance of a permit to
canduct qoarter horse racing to Respondent Debary Real Estate Holdings, LLC, see
Rule 28-106.201(2)(b), F.A.C,; see also § 120.54(3)b)4.c, Fla. Stat.; (B) “B stute-
ment of when and how the Petitioner received notice of the agency decision” in this
case, Rule 28-106.201(2)(c); § 120.54(5)(b)4.b; and (C) “an explmation of how the
alleged facts [assarted by Petitioner] relate to the specific rules or statutes™ herein at
issue, Rule 28-106.201(2)(1); § 120.54(5)(1)4.£. Without this information, the Peti-
tion must be dismissed as required by § 120.569(2)(c), Florida Statutes

Accordingly, the order granted Petitioner fifteen days in which to file an aménded petition curing

these defects, pointing out that “aubstantial interesis” requires that a petitioner plead and ulti-

mately prove it has administrative standing ynder the two-prong test enunciated in Florida’s
landmark administrative standing decision, Agrica Chemical Co. v. Dep't of Envirommental Reg.,
406 So. 2d 478 (Fla 2 DCA 1981), rev. denied, 415 So. 2d 1359 & 415 So. 24 1361 (Fla. 1982).

On November 6, 2008, Daytona filed an “Amended Pefition for Formal Administrative
Hearing” (Amended Petition) in response fo the Division's order, Therein, Deylona ssserted its
substantial interests would be impacted becavse it holds & Chapter 550 pari-mutocl peamit to
conduct greyhound racing in Volusia County, Florida, it holds a § 849.086 poker cardroom H-
cense? issued by the Division purwnart 1, and Debary may sometime in the futire also obizin @
poker cardroom, that the Debary quarter horse facility and its possible future cardroom “witl cause
the deteriovation of [Daytena’s] revenue,” and that the quarter horse permitting statute is facially
unconstinstional as violative of “due process ad equal protection of the law under the Florida and

. Fadaral Constitutions,” and that Daytona itsclf *hes been denied due process and equal protection

of the law” by the Division's “intended action to issue a quarter horse permit to™ Debary,
This is, bowever, insufficient to establish Daytopa’s legal right to maintain this action
Under Florida’s oft-cited landmark adl;ﬁnimaﬁve standing decision, Agrico Chemical Co. v.

2 Suction 849,086, Florida Statntes,



Dep't of Environmental Reg., 406 So. 2d 478 (Fla 2d DCA 1981), rev. deu{ad, 415 So. 2d 1359
& 415 So. 2d 1361 (Fla. 1982) (Agrico), and its progeny, Daytona lacks standing to maintain this
adminisu';iﬁve proceeding. Specifically, under Agrico a pefitioner such ds Daytona, in order to
be found entitled to maintain a Chapter 120 administrative proceeding, must demonstrate:

1) that (it] will suffer injury in fact which is of sufficient immediacy to catitle [if

to [an administrative] hearing, and 2) thet (its] substantial injury is of a type ar na-

ture which the proceeding is designed to protect.
406 So. 2d at 482, Accord, e.g., Ameristeel Corp. v. Clark, 691 So. 2d 473, 477 (Fla. 1997)
(... the firat aspeot of the test deals with the degres of injury [and t]he second ... with the nature
of the injury”); Mid-Chattakoochse River Users v. Florida Dep't of Environmental Protection,
948 So. 2d 794, 797 (Fla. 1* DCA 2006) (“[iJhe first element pevtain to the dogres of isjury
whereas the secand deals with the pature of the injury”). In other words, to be entitled to an ad-
ministrative hearing under the Florida Administrative Procodure Act, a petitioner niost show that: .

(1) the proposed action will result in injuxy-in-fact which is of sufficient immed-

ACY to justify 2 hearing; and (2) the injury is of the type that the statute purstant to

which ﬁleagcncyhaaaotedisdeaignedtopmtect.‘
Fairbanks, Inc. v. Dep 't of Transportation, 635 So. 2d 58, 59 (Fla. 1“ DCA), rev. danied, 639 So.
23 977 (Fla, 1594) (citing Agrico supra; Town of Palm Beach v. Dep't of Natural Resources, 577
So. 24 1383 (Fla 4® DCA 1991); Intern'l JaivAlai Players Ass'n v. Florida Pari-Mutuel
Comm'n, 561 S0. 24 1224 (Fla. 3d DCA 1990); Boca Raton Mausoleum, Inc. v, Dap't of Bank-
ing & Finanoe, 511 So. 24 1016 (Fla. 1° DCA 1987).

Daytona neiter holds & § 550.334 quarter horac pari-mutacl pemit, nor has it eves applisd
for ono, and the Amended Petitions “substantial interests™ allegations ere totally insufficieat to
esteblish Daytona's st;ndingto msintein this action, Inapemit&wllmy such ag this, the re-
quired' focus i9 on the permitting statute at issue, § 550.334, not on other statutes — not on
§ 550,054, the genaral pari-mutuel permitting statute, and not on § 849,086, the cardroom loens-
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ing statute, Indeed, with vespect to § 550.334, this is especially true because nowhere does the
statuic indicate that the cffect of the location of a new quater horse facility on other Florida pari-
mutuel permit holders must be taken into msiduaﬁonindaci@ingwheth«tomaqm
harss permit, i.e., the stetute ig entirely silent on this point. Mmmdasmylom cor‘-
recily notes, § 550.334(d) specifically exempts “quarter horse permit holders from the amc-
hundred mile limit that applies to other horse race permit holders,” Dapt” of Bus. & Prof. Reg.,
Div. of Pari-Mutuel Wagering v. Gulfstream Park Racing Ass’n, Inc., 912 So. 2d 616, 622 (Fia.
1" DCA 2008), aff*d, 967 So. 2d 802 (Fla, 2007),

In addition, Debary has not yet applied for & cardroom license, rior is it anywhere close to
doing so. Quite obviously, therofor, it is purest speculefion 28 to whether Debary might some-
timoe in the future seek and obtain a § 849.086:pokerwdmomliome,md&mtlmtaﬂeracm-
ally operate a poker cardroom, See, e.g., Florida Dep't of Offender Rehabilization v. Jerry, 353
- So. 2d 1230 (Fla. 1* DCA 1978).

Speculative potential future economic loss or possible fmancial bardship, i.¢., “deteriora-
tlon of [possible future] revenme,” is mmfﬁmun to satisfy either prong of the Agrico test. Eg.,
Amemwef 691 So. 2d at 477-78; Intern ‘l Jai-Alai Players Ass'n, 561 Bo. 2d at 1225-26; Shared
Services, Inc. v, Stite Dept’ of Health & Rehabilizative Services, 426 So, 24 56 (Fla. 1# DCA
1983). See also City of Sunrise v. South Flerida Water Mer, Dist., 615 So. 2d 745,' 74748 (Pla.
4™ DCA 1998) (“[wlhile [the city] may suffer losses and its customers incur expenses due to
economic compstition and under tilized capacity, this does not satisfy [Agrico’s] ‘immedizcy’
requirement [because competitive economic considerations do not fall within the zone of protec-
tion that the [agency] is authorized to-consider™); Florida Socisty of Ophthalmology v. State Bd.



of Optometry, 532 So. 2d 1279, 1285 (Fla. 1% DCA. 1988) (“loss due to cconomic competition
[fails to satisfy Agrico’s] ‘iImmediacy” Tequirement”).

Daytana cannot establish that its “interest in the [quarter horse permit] is ... within the
zone of interests to be protected or regulated by the statute” here at issus, City of Pangma Ciry v.
Bd. of Trustees of the Internal Improvement Trust Fund, 418 So.2d 1132, 1134 (Fla. 1* DCA
1982) (quoting Ass'n of Data Processing Serv. Organizations v. Camp, 397 US. 150, 153
(1970)) - cammot show “that [its] subetantial injury is of a type or nature which the proceeding is
designed to protect,” dgrico, 406 So.2d at 482. Accord, e.g., Grove Isle, Lid. v. Bayshore
Homeowners® Ass'n, Ine., 418 So.2d 1046 (Fla. 1% DCA 1982), rev. denled, 430 So.2d 451 (Fla
1983). Here, of course, the operative statute is § 5$50.334, and just as in Mid-Chattahoochee
.!\‘.z‘ver Users, 948 So. 2d at 799, the potential economic injury to be sufered by Daytona from the
pormitting of the Dcbary quarter horse feoility in question is not en injury “of the type that [the
statute’s] permitting process was designed to protect.” Accord, Intern'l Jai-Alai Players Ass'n,
561 So. 2d at 1226, Cf’Fla. State Racing Comm'n v, Broward Counly Kennel Club, T7 So0. 2d
783, 784-85 (Fla. 1955) (pari-mutuel facility with Winter racing dates, as well as taxpayer with
general interest, both held to lack standing to chalicnge grant of Stmmer ;-ad.ng dates to compet-
ing pari-mutuc] fucility in same county).

The fact that Daytona holds a Chapter 550 pari-mutuel greyhound permit, 28 well as 2
§ 849.086 cardroom license, in no way confers it standing to oversce Chapter $50’s § 550,334
quarter horse permitting process, especially since Daytona itself has never applicd for nor pos-
sesses a quarter horse permit. In short, “petitioner|'s] continuing general interest [as a pari-
mutuel permit holder] in the quality [or correctness of the Division’s interpretation and applica-
tion of the quarter horse permitting statute] is not predicated upon a legally recognized right of



sufﬁcien‘t irmediacy and reality [nacessary) to support [its] stending to challenge the validity of
the” of the permit here at issue, Stare Bd. of Optometry v, Filorida Society of O;.:htbdlmlogy, 538
So. 2d 878, 881 (Fla. 1" DCA. 1988) (citations omitted). Quite simply, Daytona is “not subjoct to
regulation or coniro] under [the statute], ... and [therefore] cannot predicate standing on the notion
that the application of the [the statute] will prevent or obstruct” its pari-mutue] endeavors, Jd,

Finally, the fact that Daytona raises congtitutional claims in its Petition neither enhances its
standing nor otherwise confers it. “It is well established in Florida's jurisprudence that only per-
sons who can demonstrate that they will be affected by a legislative act have the proper standing
10 ruise the question of the constitutionality of such leﬁnwm” Miami Beach Kennel Club, Inc.
v. Bd. of Business Reg., Dep't of Business Reg., 265 S0.2d 373, 374 (Fla. 3 DCA 1972) (cita-
tions omitted). Accord, e.g., Florida Nat1 Organization for Women, Inc. v. State, 832 So. 2d
911, 915 (Fla 1% DCA 2002):

Appellznts allege that their right to ﬁeespeechhasbeenviolnedbythe;:;mms-

tence of the Choose Life piate. As the trial court explained-., ., "the facts alleged do

not show that any of the plamtiffs have attempted any expression and been denied
acnesstothaallegedfmforspeeoh,orthatmcmm;tmh.wehmduedor
curtailed any plaintiffs speech in any way." Becanse Appelants have not applied
for, and been denied, a pro-choice plate, and have stated their inteption not to do o,
they cannot amend the count to state s viablc claim as they lack standing 1o do go.
(Emphasis added.)

Soe alsa, e.g., Arizonans for Official English v. Arizona, 520 U.S, 43, 64-67 (1996) (same truo in
faderal erens). In addition, the constitutionality of a statute or rule cannot be decided in an ad-
minigtrative proceeding. F.g., Key Haven Associated Enterprises, Inc, v. Bd. of Tvustees of In-
ternal Jmprovement Trust Fund, 427 So. 2d 153, 157-58 (Fla. 1982); Metro Dade County v.
Dep't of Commerce, 365 So. 24 432, 434-35 (Fla, 3™ DCA 1978) (“the Administrative Procedure ‘
Act cannot Telegate matters of canstitutional proportions to administrative agency resolution, nor
can it impair judiciel jurisdiction to determine constitutional disputes”); Dep‘t of Tr n
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v. Morehouse, 350 $0.2d 529, 533 (Fla. 3" DCA 1977), rev. denied, 350 So, 2d 529 (Fla, 1978)
(same).

The bottom line is that, “when standing is placed in issue in  case, the question is whether
the person whose standing is challenged is a proper party to request an adjudication of a particu- .
lar issue and not whether the iesue itself is justiciable," Wiccan Religious Cooperative of Florida,
Inc. v, Zingale, 898 So, 2d 134, 135 (Fla, 1™ DCA 2005), cert. dismissed, 944 Sa, 2d 233 (Fla.
2006) (quoting Flast v, Cohen, 392 U.S. 83, 95-100 (1968)). See ulso Id., 898 So. 2d at 136 (col-
locting cases);

[See also) State v, Benitex, 395 So. 2d 514, 517 (Fla. 1981) (stating that a party can-

not chellenge a statutory enactment that does not adversely affect that parfy's per-

sonal or property rights); Chamberlin v, Dade County Bd. of Pub. Instruction, 171

So. 2d 535, 537 (Fla. 1965) (bolding that parents who brought eult challenging cer-

tain religiously-related practices in public schools were without standing to challenge

religious practioes at baccalawgeate programs because their children, who were en-

rolled in elementary schools, were not adversely affactad by the challenged practice);

Alachua County v. Scharps, 855 So. 2d 195, 201 (Fla. 18t DCA 2003) (stating that a
party who is not zdversely affected by the statute he or she seeks 10 challenge does

 mot have standing).
ACCORDINGLY, IT IS THEREFORE ORDERED:

A. The Petition shall be and s hercby DISMISSED, with prejudics, for lack of atanding.
Agrico Chemical Co. v. Dap't of Emvironmental Reg., 406 So. 2d 478 (Fla 2d DCA. 1981), rev.
denied, 15 So. 24 1359 (Fla. 1982).

B.  Daytona's “Motion o Consolidate of in the Alterative Hold in Abeyance” filed
Novembar 6, 2008, shall be and is hereby DENIED as moot.



DONE AND ORDERED this 7 day of November, 2008, in Tallahassee, Flarida.

N .

DA’Vm J. ROBERTS

Drvimon of Pari-Mutuel Wagering

Department of Business & Professional Regulation
1940 North Monroe Street

Tallzhassee, Flotids 32395-2202

NOTICE OF RIGHT TO APPEAL

Any party to this proceeding hes the right to seek its judicial review wnder Section
120.68, Florida Statutes, by the filing of a notice of appesl pursuant to Rules 9.110 and
9,190, Florida Rules of Appellate Procedure, with the Agency Clerk, 1940 North Monroe
Street, Tallahassee, Florida 32399-2202, and by filmg a copy of the notice of appeal
accompanicd by the appliceble filing foos with the sppropriate district court of appeal.
The notios of appeal must be filed (reccived) in the Office of the Agency Clerk within
thirty days after the date this Order is filed with the Clerk.



CERTIRICAYE OF SERVICE
1 hereby certify this 'Zf_.-f‘ day of November, 2008, that tue copies of the faregoing
“Order” have been served by U.S, Mail and telefax [or email] upon:

CYNTHIA S, TUNNICLIFF, ESQ. THOMAS F. PANZA, ESQ.

MARC W, DUNBAR, ESQ. MARK A EMANUELE, ESQ,
DAVID S, ROMANIK, ESQ. Panze, Mawrer & Maynard, P.A,
Permington, Moore, Wikinson, Bell & Duniy, PA. - Bank of America Building, Third Floor
Past Office Box 10095 3600 North Fedaral Highway

215 South Moxroe Street, 2™ Floor (32301)  Fort Lauderdale, Florida 33308-6217
Tallahasses, Florida 32302-2095 Telefax #: (954) 390-7991

Telefax ¥; (850) 222-2126 tpanza@panzamaurer.com
cynthia@pemingtonlaw.com memenusle@panzamaurer.com
marc@penningtonlaw.com

*D’“ G Theblen) Pma)/o.éc

SARAH WACHMAN, AGENCY CLERK
Department of Business & Professional Regulation

Coples Furnished to:

Office of Operations/Licensing Section

Office of Investigations

Office of Auditing

Joseph ML Helton, Jr,, Chief Attorney

Charles T. “Chip” Collette, Asdstlnt General Counsel



