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February 4, 2013

West Flagler Associates, Lid.

¢/o Mr. John L.ockwood

200 West College Avenue, Suite 307
Tallahassee, Florida 32301

Re: Application for Summer Jai Alai Permit - West Flagler Associates, LLC

Dear Mr. Lockwood:

On December 5, 2012, the Division of Pari-Mutuel Wagering' received a permit
application from West Flagler, under the provisions of Section §50.0745, Florida
Statutes. )

This letter is to inform you that your application for a Summer Jai Alai Permit is denied
in accordance with the provisions of Chapter 550, Florida Statutes. Section 550.0745,
Florida Statutes, siates in pertinent part “The owner or operator of a pari-mutuel permit
who is authorized by the division to conduct pari-mutuel pools on exhibition sports in
any county having five or more such pari-mutuel permits and whose mutuel play from
the operation of such pari-mutuel poois for the 2 consecutive years next prior to filing an
application under this section has had the smallest play or total pooi within the county
may apply to the division to convert its permit to a permit to conduct a summer jai alai
fronton™. Section 550.0745, Florida Statutes, creates an exception to the general
requirements to obtaining a pari-mutuel permit found in Section 550.054, Florida

- Statutes. Specifically, the statute exempts the applicant from mileage restrictions and
referendum requirements imposed by the general permitting statute. Thus, Section
550.0745, Florida Statutes, must be strictly construed in determining whether a pemmit is
eligible for conversion to a summer jai alai perm:t or whether such permtt is available if
the eligible permitholder declmes to convert.

Applying a rule of strict construction to this application shows that a summer jai alai
permit is not available in Miami-Dade County. Oniy one fiscal year, 2011/12, has
passed since a summer jai alai permit application was considered and issued under this
section which was based on wagering data from Fiscal Year 2009/10 and 2010/11. The
statute clearly requires that the lowest mutuel play must come from the same
permitholder for two consecutive years prior to filing an application under the section.
Although Hialeah Park was again the lowest performing permitholder in Fiscal Year
2011/2012, it is not eligible for conversion because the benchmark of two consecutive
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Mr. John Lockwood
February 4, 2013
Page Two

years of the smallest play or total pool in the county prior to making an application has
not occurred.

Furthermore, Section 550:054{2), Florida Statutes, expressly prohibits the division from
taking an application for a jai alai permit into consideration if the location for which the
permit is requested is within 5C miles of an existing pari-mutuel wagering facility. There
are existing pari-mutuel wagering facilities within 50 miles of the site of the proposed
site in your application. Therefore, the division is statuterily prohibited from taking your
application info consideration.

On February 1, 2013, the division issued a Final Order Closing File and Denying
Petitions to Intervene in a permit application proceeding in which you first sought to
obtain a summer jai afai permit at the same location as the summer jai alai permit
issued to West Flagler last fiscal year. While the application filed on December 5, 2012,
is for a new location, the availability of a summer jai alai permit as stated above remains
unchanged as a matter of law. A copy of that order, including the previous denial is
attached to this letter as Exhibit 1.

In order o obtain an administrative hearing with respect to this letter of permit denial,
you must, within 21 days of your receipt of this letter of permit denial, file a petition for
an administrative hearing with the Office of the Agency Clerk, Department of Business &
Professiona! Regulation; 1940 North Monroe Street, Suite 33, Tallahassee, Florida
32299-2202, fax number 850.488.5761.

If you timely file a petition for administrative hearing and do not dispute the material
facts of the permit denial, you will be granted a hearing not involving disputed issues of
material fact (an informal administrative hearing) pursuant to Section 120.57(2}, Florida
Statutes, before the agency’s designated hearing officer. However, if you do dispute
the material facts in the letter of permit denial and desire a hearing involving disputed
issues of material fact (formal administrative hearing) under Section 120.57(1), Florida
Statutes, before the Division of Administrative Hearings (DOAH), you must file petition
for administrative hearing in compliance with Rule 28-106.201{2), Florida Administrative
Code {F.A.C.), which requires, at a minimum, that any such a petition set forth:

(a) The name and address of each agency affected and each agency's
file or identification number, if known;
(b} Your name, address, and telephone number, the name, address, and
telephone number of your representative, if any, which shall be the
address for service purposes during the course of the proceeding, and an
explanation of how the your substantial interests are affected by this
agency determination;
(c) A statement of when and how you received notice of this agency
decision;
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(d) A statement of all disputed issues of material fact or a statement there

are no disputed facts;

(e) A concise statement of the ultimate facts alleged, including the
specific facts you contend warrant reversal or modification of the agency

action;

() A statement of the specific rules or statutes you contend reqguire

reversal or modification of the agency action, including an explanation of

how the alleged facts relate to those specific rules or statutes; and

(g) A statement of the relief you seek, stating precisely the action that you

want the agency to take with respect to its determination.

Pursuant to Section 120.573, Florida Statutes, mediation is not available for disputes of
the division’s permitting decision in this matter.

If you do not request a hearing within twenty-one (21} days of your receipt of this Denial,
this Denial will become the Agency's Final Order. If this Denial becomes a Final Order,
you will have thirfy (30) days to file for an appeal pursuant to Section 120.68, Florida
Statutes.

Dated this Q day of February, 2013

Sincerely,

CERTIFICATE OF SERVICE

| hereby certify that a true copy of the foregoing Letter of Permit Application
Denial has been served upon West Flagler Associates, Lid., ¢/o Mr. John
Lockwood, 200 West Coliege Avenue, Suite 307, Tallahassee, Florida 32301, by

U.S. Certified Malil, this ‘:‘ day of February, 2013.

Ronda Bryan, Agency Clerk
Department of Busmess and
Professional Regulation

Case No. 2013004452
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FILED

Department of Susinets and Professionat Repulation

AGENCY CLERK
CLERK Ronda L. Bryan
Date  2/172013

Fle#  2013-00651

STATE OF FLORIDA
DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION
DIVISION OF PARI-MUTUEL WAGERING

WEST FLAGLER ASSOCiAI ES, LTD.,

Petitioner,

VS, DBRPR Case No. 2012033108

DEPARTMENT OF BUSINESS AND
PROFESSIONAL REGULATION,
DIVISION OF PARI-MUTUEL WAGERING,

Respondent.

!

FINAL ORDER CLOSING FILE AND DENYING f’l?.'l"l'i‘l()NS TO INTERVENE

The above styled matter has come before the Department of Business and
Professional Regulation, Division of Pari-mutuel Wagering, (Fdivision™) for entry of a
Final Order as follows:

1, On July 2, 2012, an application for a summer jai alai permit was filed by
West Flagler Associates, Lid. {"West Flagler™).

2. On August 9, 2012, the division issued & létter 10 West Flagler denying its
application for a summer jai alai permit and informing it of its rights to request an
administrative hearing. A copy of that letter is attached as Exhibit }.

3. On Al‘Lgusl. 30, 2012, West Fiagler filed a petition requesting 4n

administrative hearing pursuant to §120.57(2), Fla. Stal. A copy of the petition for

hearing is atlached as Fxhibit 2.



, 4. Petitions to Intervene have been filed by Calder Race Course Inc.
(“Calder”), Hartman and Tyner Inc H&T Gammg, Inc., Gulfstream Park Thoroughbred
After Racmg Program, Inc., and South Florida Racmg Assomation, Ltd. (“S(}uth
Flonda”) The petltlons to intervene filed by Calder, I—lartman and Tyner Inc H&T
Gaming, Inc., Gu]fstream Park Thoroughbred After Racmg Program Inc were denied
by earlier orders. Calder ﬁled a subsequent petition to intervene. Thus, the petitions of
Calder and South Florida remain pendjng.

5. On January 24, 2013, West Flggler filed a letter with the division
withdrawing the application for a summer jai alai permit that is the :subj ect of this
prqceeding. A true copy of the letter is attached to this Final Order as Exhibit 3.

Base upon the forgoing it is hereby ORDERED:

I. The division’s file regarding the .applic-ation for a summer jai alai per’fn’it
that was filed by West Flagler dated July 2, 2012 is hereby closed and the denial of the
application is final based upon the withdrawal of the app]iéation.

9 The Petitions to Intervene filed by Calder and South Florida are hereby DENIED as

mool. 31,,

DONE AND ORDERED this / day of February, 2013, in Tallshassee,

' Florida.

EONM BIEGALSKI )/
Division of Pari-Mutuel Wagering
Departinent  of Busmess & Professional
Regulation

. 1940 North Monroe Street

Tallahassee, Florida 32399-1035




CERTIFICATE OF SERVICE

I hereby certify this day of February, 2013, that true copies of the

foregoing “Order” have been served by Electronic Mail (email) npon:

JOHN M. LOCKWOO0D, ESQ. J. STEPHEN MENTON, ESQ.
<john@lockwoodiawfirm.com> <smenton@reuphiaw.com>
John M. Lockwood, P.A. MICHAEL J. BARRY, ESQ.
200 West College Avenue, Suite 307 <gbarry@reuphlaw.com>
Tallahassee, Florida 32301-7710 Rutledge, Ecenia & Purnell, P.A.
' Post Office Box 551

ANDREW T. LAVIN, ESQ. Tallahassee, Florida 32302-0551
<glavin@navonlavin.com> ‘
Navon & Lavin, P.A. WILBUR E. BREWTON, ESQ.
2699 Stirling Road, Suife B-100 <wbrewton@bplawfirm.net>
Ft, Lauderdale, Florida 33312-6543 . KELLY BREWTON PLANTE, ESQ. ..

. <kbplante@bplawfirm .net>
MARC W. DUNBAR, ESQ. Brewton Planie, P.A.
<marc@penningtonlaw.com:> 225 South Adams Street, Suite 250

DANTEL R. RUSSELL, ESQ. Tallahassee, Florida 32301-1709
<drusseHQpennmgtonlaw com> _

Pennington, Moore, Wilkinson, Bell & Dunbar, PA.

Post Office Box 10095 .

Tallahassee, Florida 32302-2095

\wgﬁ‘ . @(%

AGENCY CLERK’S OFFICE
Department of Business & Professional
Regulation :

Counsel Email Copies Furnished to:

John Lockweod <john@lockwoodlawfirm.com>
Andrew Lavin <alavin@navonlavin.com>
Marc Dunbar <marc@penningtonlaw.com>

Dan Russell <drussell@penningtonlaw.com>
Steve Menton <smenton@reuphlaw.com>

Mike Barry <mbarry@reuphlaw.com>

Wilbur Brewton <wbrewton@bplawfirm.net>
Kelly Plante <kbplante@bplawlirm.net>
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Date 8r9r2012

Ken Lawson, Secretary : Fle#

August 9, 2012

West Flagler Associates, Ltd.

clo M. John Lockwood

200 West College Avenue, Suite 307
Taliahassee, Florida 32301

Re: Application for Summer Jai Alai Permit - West Flagler Associates, LLC

Dear Mr. Lockwood:

On July 2, 2012, the Division of Pari-Mutuel Wagering received a permit appiication
from West Flagler, under the provisions of Section 550.0745, Florida Statutes.

This letter is to inform you that your application for a Summer Jai Alai Permit is denied
in accordance with the provisions of Chapter 550, Florida Statutes. Section 550.0745,
Fiorida Statutes, states in pertinent part, “The owner or operator of a pari-mutuel permit
who is authorized by the division to conduct pari-m utuel pools on exhibition sports in
any county having five or more such pari-mutuel permits and whose mutuel play from
the operation of such pari-mutuel pools for the 2 consecutive years next prior to filing an
application under this section has had the smallgst play or total poo! within the county
may apply to the division to convert its permit to a permit to conduct a summer jai alai
froriton”. Section 550.0745, Florida Statutes, creates an exception to the general
requirements to obtaining a pari-mutuel permit found in Section 550.054, Florida

- Statutes. Specifically, the statute exempts the applicant from mileage restrictions and -
referendum requirements imposed by the general permitting statute. Thus, Section
550.0745, Florida Statutes, must be strictly construed in determining whether a pemit is
eligible for conversion fo a summer jai alai permit, or whether such permit is available if
the eligible permithclder declines to convert.

Applying a rule of strict construction to this application shows that a summer jai alai
permit is not available in Miami-Dade County. Only one fiscal year, 2011/12, has
passed since a summer jai alai permit application was considered and issued under this
section which was based on wagering data from Fiscal Year 2009/10 and 2010/11. The
statute clearly requires that the jowest mutuel play must come from the same
permitholder for two consecutive years prior to filing an application under the section.
Although Hialeah Park was again the lowest performing permitholder in Fiscal Year
2011/2012, it is not eligible for conversion because the bench mark of two conseculive
years of the smallest play or total pool in the county prior to making an applicaticn has
not occurred.
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West Flagler Associates, Lid.
August 9, 2012
Page Two

Additionally, Rule 61D-4.002, Florida Administrative Code, outlines certain guidelines
for evaluating a permit application for a pari-mutuel facility which includes the “potential
profitability” of the perspective permitholder. It is unclear how a second summer jai atai
permit at the same property site will provide any additional revenue for the applicant or
the state since the property identified in your application was issued a summer jai alai
permit approximately 10 months ago on October 28, 2011, As you aware, summer jai
aiai permits are restricted to operating dates between May 1 and November 30 of each
vear. Therefore, a second sumnmer jai permit at the same location would not increase
the number of performances that could be conducted or extend operating time available
during the year. As such, there is no value added benefit for the state or the applicant
for 4 second summer jai alai permit at the same location and the application must be
denied based upon the fack of potential profitability as referenced in Rule 61D-4.002,
Florida Administrative Code. :

Furthermore, Section 550.054(2), Florida Statutes, expressly prohibits the division from
taking an application for a jail alai permit into consideration if the location for which the
permit is requested is within 50 miles of an existing pari-mutuel wagering facility. There
are existing pari-mutuel wagering facilities within 50 miles of the site of the proposed
site in your application. Therefore, the division is statutorily prohibited from taking your
application into consideration.

in order to obtain an administrative hearing with respect to this letter of permit denial,
you must, within 21 days of your receipt of this letter of permit denial, file a petition for
an administrative hearing with the Office of the Agency Clerk, Department of Business &
Professional Regulation; 1940 North Monroe Street, Suite 33, Tallahassee, Florida
32399-2202, fax number 850.488.5761.

If you timely file a petition for administrative hearing and do not dispute the material

facts of the permit denial, you will be granted a hearing not involving disputed issues of
malerial fact (an informal administrative hearing) pursuant to Section 120.57(2), Florida
Statutes, before the agency's designated hearing officer. However, if you do dispute

the material facts in the letter of permit denial and desire a hearing involving disputed
issues of material fact (formal administrative hearing) under Section 120.57(1), Florida
Statutes, before the Division of Administrative Hearings (DOAH), you must file petition
for administrative hearing in compliance with Rule 28-108.201(2), Florida Administrative
- Code, (F.A.C.), which requires, at a minimum, that any such a petition set forth: '

(a) The name and address of each agency affected and each agency's
file or identification number, if known;

{b) Your name, address, and telephone number, the name address, and
telephone number of your representative, if any, which shall be the
address for service purposes during the course of the proceeding, and an
explanation of how the your substantial interests are affected by this
agency determination; :
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West Flagler Associates, Ltd.
August 9, 2012
Page Three

(¢) A statement of when and how you received notice of this agency
decision; '

(d) A statement of all disputed issues of material fact or a statement
indicating that there are no disputed facts;

{e) A concise statement of the ultimate facts alleged, including the .
specific facts you contend warrant reversal or modification of the agency
action; :

{f) A statement of the specific rules or statutes you contend require
reversal or modification of the agency action, including an explanation of
how the alleged facts relate to those specific rules or statutes; and ,
{g) A statement of the relief you seek, stating precisely the action that you
want the agency 1o take with respect to its determination.

Pursuant to Section 120.573, Florida Statutes, mediation is not available for disputes of
the division’s permitting decision in this matter. :

If you dé not request a hearing within twenty-one (21) days of your receipt of this Denial,
this Denial will become the Agency’s Final Order. If this Denial becomes a Final Order,

you will have thirty (30) days to file for an appeal pursuant to Section 120.68, Florida
Statutes. o

fﬁ"
Dated this __ day of August, 2012

Sincerely,

CERTIFICATE OF SERVICE

| hereby certify that a true copy of the foregoing Letter of Permit Application
Denial has been served upon West Flagler Associates, Lid., c/o Mr. John
Lockwood, 200 West College Avenug, Suite 307, Tallahassee, Florida 32301, by
U.8. Certified Mail. this é day of August, 2012.

Lt 2. Pt

Ronda Bryan, Agency Clerk .
Department of Business and
Professional Regulation

Case No. 2012 03 3108
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STATE OF FLORIDA o T
DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATI e granmotz
DIVISION OF PARI-MUTUEL WAGERING et |

Inre: Permit Application ' Case No. 2012-033108
WEST FLAGLER ASSOCIATES, LTD. ‘ ey Fouaby udad
Applicant. ' | U 0¢ Qﬂ’v"

| I EEREL

PETTTION FOR ADMINISTRATIVE HEARING

COMES NOW, West Flagler Associates, Lid. (the “Petitioner™), and hereby files this
Petition for Administrative Héaring contesting the Divisien of Pari-Mutuel Wagering’s denial of
the Petitioner’s application for 8 summer jai alai pari-mutue! permit, The Petitioner submits this
petition in conformance with Section 120.57(2j, Florida Statutes (2012),l and Rule 28-106.201,
Florida Administrative Code. In support, the Petitioner states the following:

Introduction

The Petitioner’s application f;}r a sinnrﬁer jai alai permit rﬁust be granted pursuant 1o the
clear and unambiguous language of Section 5500745, Florida Stafutes. The plain language of
Section 550.0745, Florida Statutes, authorizes the issuance of 4 new summer jai alai permit éach
and every state fiscal year, assuming that the permitholder eligible to corivert declines 1o e}tg:rcise
its statutory conversion rights, In addition, Rule 61D-4.002, Florida Administrative Code, is not
applicable lo sunmer jai alai permit applications and, cv;an if it were applicable, the Division is
estopped from relying upon Rule 61D-4.002, Florida Administrative Code, bscause the Division
never requested any information concerning the new permit’'s “potential profitability.” Finally,

Section 550.0745, Florida Statuies, clearly and unequivocally exempts surrmer jai alai permits

' Al references herein to “Chapler” or “Section” are to the application chapter or section of the official 2012 version
of the Florida Statutes.




i‘rm;n the mileage restrictions that are otherwise genefai]y applicable to pari-mutuel permit
applications.

1. The affected state agency is the State of Florida, Department of Business and
Professional Regulation, Division of Pari-Mutael Wﬁg’ering {the “Division”), 1940 North

Monroe Street, Tallahassee, Florida 32399. The Division is the state agency authorized to

administer Chapter 350, Florida Statutes, aﬁd regulate the pari-mutuel wagering industry,

including the issuance of pari-mutucl wagering permils, See §§ 550.0251, 550.054, and
550.0745, Fla. Stat. (2012},

2, The Petitioner is a Florida fimited partnership authorized to conduct business in
Florida. The Petitioner owns émd operates the Magic City Casino in Miami-Dade County,
Florida. For/ purposes of this proccedihg, the Petitioner’s address is thet of its undersigned
counsel.

3. The Petitioner is represented by John M. Lockwood, Esq., whose address is 200
West College Avenue, Suite 307, Tallahassce, Florida 32301, Counsel’s telephone ﬁumber is

(850) 727-5006 and facsimile number s (850) 270-2610.

Statement of Facts and the Petitioner’s Substantial Interests

4. On July 2, 2012, the Petitioner filed an application (the “Application”) for a
summer jai alai permit pursuaﬁt to Section §50,0745, Florida Statutes, A true and correct copy of
the application is attached hereto as Exhibit A.

s. ’i‘he summer jai alai permitting statute provides, in relevant part, the following:

The owner or operator of & pari-mituel permit who is authorized by the division

1o conduet pari-mutuel pools on exhibition sports in any county having five or

more such pari-mutuel perinits and whose mutuel play from the operation of such
pari-mutuel pools for the 2 consecutive years next prior to filing an application

2



1

[l

under this section has had the smallest play or total pool within the county may
apply to the division to convert its permit to 2 permit to conduct & summer jai alai
fronfon in such county during the summer sgason commeneing on May 1 and -
ending on November 30 of each year on such dates as may be selected by such
permittec for the same number of days and performénces as are allowed and
granted 1o winter jai alai frontons within such county. If a permittee who is
eligible under this section to conver! a permit deciines to convert, a new permit is
hereby made available in that permitfee’s counfy 10 conduci summer jai alai
games as provided by this section, norwithsianding mileage and permit
ratification requirements.

§ 550.0745(1), Fla. Stat, (2012) (emphasis supptied).

6. The Petitioner seeks & new summer jai alai permit in Miami-Dade County created

by Section 550.0745, Florida Statutes, because the permitholder cligible to convert under the

statuie has failed to exercise its statutory conversion rights.
7. On August 9, 2012, the Division denied the Application after failing to issue a
deficiercy letter pursuant to Section 120.60(1), Florida Statutes. A true and correct copy of the

Denial Letter 18 attached hereto as Exhibit ‘B.

8. The Division denjed the Application for the following reasons: (1) the permitting
statute does not auihorize a new summer jai alal permit in Miami-Dade County; (2) there is no
value added benefit for the state or applicant if muliple summer jai aléi permits are issved for
the same location; and (3) mileage limitations prokibit the issuance of a jai alai permit within 50

miles of an existing location.” See Ex. B.
9. The Petitioner has standing to participate in this proceeding because the Denial

Letter substantially and adversely affects the Petitioner’s interssts, See Ft. Myers Real Estate

Holdings, LLC v. Div. of Pari-Mutuel Wagering, 53 3. 3d 1158, 1162 (Fla. Ist DCA 2011} ("It

? The mileage fimitation argumem-is only applicable if a pew summer jai alai permit is not magde available and the
Application was for & regular jai alai permit purseant {0 Section 550,054, Florida Statutes. Section 550.0745, Flonda
Statutes, clearly exernpts the issuante of summer jai alai permits fom the mileage hmitations.

3



is self-evident that a permit applicant has standing to challenge the denial of its own

' application.™},

Statement.of How Petitioner Received Notice of the Agency Decision

10.  The Petitioner received noticé of the Division’s intended action or Atgust 13,
2012, via certified mail, This petition is timely filed.
| Disp_ uted Issues of Materiel Fact

11.  Thereare no d.isptxted issues of maten'a] fact. |

Concise Statement of Ultimate Facts and Law, Including the Specific Facts and Law Warranting
Reversal of the Denial Letter

12.  Hialeah Park was the permitholder with the lowest pari-mutuel wagering handle
in Miami-Dade County for the 2010-2011 and 203 1-2012 state fiscad years. See Ex. B,

13.  Hialeah Park decliﬁed to file an application to convert its quarter horse permit 10 a
summer jai alai permit. }

14.  The Division did not issue the Petitioner a deficiency letter pursuant to Section
120.60{1), Florida Statutes.

15.  The Application did not contain any errors or omissions, nor did it‘ require the
subraission of any additional information.

16,  The Petitioner filed the only application for a summer jai alai permit for the 2012-
2013 state fiscal year. |

17.  The Petitioner is. an existing owner of 2 pari-mutuel permit.

18.  The Petitioner is currently approved by_ the Division to hold a part-mutuel permiy
in conformance with Chapter 550, Floride Statutes.

19. DBPR Form 3010 (Permit Application) does mot require submission of

information to determine the “potential profitability” of a summer jei alai permit.

4



20, The Division did not request information concerning the “potential profitability”
of the Petitioner receiving a second summer jai algl permit.

Specific Statutes and Rules Reguiring Reversal of the Agency’s Proposed Action

21.  The specific statutes and rules requiring reversal-of the Denial Letter are Sections
120.569, 120.57, 120.60, 550.054 and 550.0745, Florida Statutes.
22.  The Petitioner requests that the following relief:

A, That the Division appoint a Hearing Officer to conduct an informal
administrative hearing pursuzant {o Section 120.57(2), Florida Statutes, and that the
Hearing Officer establish a briefing schedule for submission of legal arguments;

B. That recommended and final orders are entered deeming that that the
Application be granted pursuant to Section §50,0748, Florida Statutes; and

C. That the Division issue the Petitioner a summer jai alai pari-mutuel
perrmit; and

D.  That such further relief be granted as appropriate.

Respectfully submitted this Sﬁiay of August 2011
JOHN M, LOCKWOOD, P.A.

200 West College Avenue, Suite 307
Tallahassee, Florida 32301

Telephone: (850) 727-5009
Facsimile: - (850)270-2610 .
Email: ichn@lockwoodlawfirm.com

Fitort!

By~ iy
‘«J}Kn M. Lockwood

Counsel for the Petitioner




CERTIFICATE QF SERVICE

I HEREBY CERTIFY that a copy oi; this Petition for Hearing was served on this _3_‘3?__
day of Augnst 2012, by hand delivery to the Agcncy.C!erk, Department of Business and
Professional Regulation, 1940 North Monroe Street, Tallahassee, ﬁoﬁda 3i399u2202; by
electronic mail to J. Siaphen Menton (smem:on@neubhlaw.com) and Michael J, Barry
(fnbarry@rcuphiaw.com), Rutledge, Feenia & Purﬁeli, P.A., Post Office Box 55], Tailzhassee,
FIq‘rida 32302-0551; by electronic mail to Wilbur E Brewton (whrewton@bplawfinm.net),
. Brewton Plante, P.A., 225 South Adams Street, Suite 250, rTallahassee, Florida 32301; and by
glectronic mail to Marc W. Dunbar (marc@permingtoniaw.com) and Daniel Russell

(drussell@penningtontaw.com), Pennington Meore, Wilkinson, Bell & Dunbar, P.A,, Post

Office Box 10095, Tallahassee, Florida 32302,
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The Applicant is in the process of renovating its auditodiun and crating a live
rtottsmment venve, The suditorivm will be capable of hosting " different types of
entertainment events, including live jai alaj performanses, The renovation process will be
completed pricr o (he conchusion of the 2012-2013 siae fiseal yeor. The Agpplicant
intends 1o seek a Jicenss pursaant to this Permit to conduet live performaness piior to the

vonclusion of the.2012-2013 stake fiscal year.

S(b):

The proposcd Jai ali fronton will be operated by: cxisting, licensed personnci employed
by fhe Applicant “The Applidant cirrently Lias existing cortracts for the provision of
roquired parianumel gérvises, - . .
5{e)

The Agplicant is an existing permitholder that has previously been appmwéed o hold a
pari-mutuel permit pursiant to Section 55 0,1815, Florida Starues.

Sfe)

The Applicant is an exigting penmitholder tha! has picvlr#usly heen approved o hold 8
pari-mutuel permit pursuent to Section 550118135, Florida Statuies.

S S _ ‘

'Ihe-j'Ei alai fronson will be Jocated within: the Applicant’s exjsting licensed facility, The
Applicanr's audioriom will requiys minor interivr construction and remodeling in order
10 seal epproximately 900 patrozs. This construction 1§ ranodeling is presently ongomg.
&by

The Applicant hes engagied the Weinstei/Rulz firm as general confractors. The contract
is nvaila’ul_f: upon TOQU!:SL B . L T



Tract “A» Amended Flat of Airline Centar, seenrding to the Plat thereof, as
recruded in Plat Book 33, Page 77, Public Records of Mipmi-Dade County,

Florids, .

I

AND

The North 28097 feet of the Bast 45 of the Southeast ¥4 of the Mortheast Y4, less the
Bast 33 foct and less the South 25 feet thereof; And the Dast 225.00 feet oF the
North 289.51 feet of the West i of the Southeast Y. of the Northeast Y4 less the
South 25 foet avd less the West 25 faet thereof, And the ast 223.00 feet of the
West % of the Northeast ¥ of the Northeest % less the West 25 {eet and less the
North 35 feet thereof in Sestion.5, Township 54 South, Range. 41 Bast, ity the City
of Mimni, Miaini-Dade County, Blorida. Less the external area formed by 2 25 feed
radivs curve of the Southeast comor of the parcel herein described, sald curve -
being tangent o the Bast and South lines of said pateel.
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West Flagler Associates, Lid.

cfo Mr. John Lockwood - ' L
200 West College Avenue, Suﬂa 307 .
Tellehasses, Flafkja 3230‘1 : -

Re: Applicalton fchwnmerJal A!ai Pem'rit—rWes! F’IagierAsaec:atas LLC Tl .
Dear Nir Lackwood | o S

On July 2, 2012, the Divrsron ot Fari—Muzuel Wagenng mcewed a8 pemnit spphsatlon
from West Flagler, under the provistons of Seutlon 550.0745, Florida Statutes.

This letter is to inform you that your appilcaﬁon for 8 Summer Jai Alal Permit is denied

in atcordance with the pmwslons of Chapter 550, Florida Statutes. Section 550.074%5,
Florida Statutes, §tates in pertinent part, "The owner or operator of a parib-mutuel permiit
whio is authorized by the division 1o conduct pari-mutuel pools on exhibition sperts in
any county having five or more such pari-rmutuet permits and whose mutued play from
fhe operation of suth pari-niutuel pools Tor the 2 congecullys years next priorito filing an
application under this section has had the smallest play of total pool within the county
may apply 1o the division to conveit its permitto permit o simduct @ swmmer jai alat
Foclon®, Sertion 550.0745, Flofida Statules, creates an exception to the general
requirements to obtaining a pan-mutue& permit found I Section 550.054, Florida
Statutes, Specificaily, the staiute exempts the applicant from mileage restrictions and
referendum requirements imposed by the general permitiing statute. Thus, Section
§50.0745, Florida Statutes, must be strictly consirued in defeimining whether 2 pemit’s
eligible foc conversion to.a summer jai alai perm;t, of whether such permﬁ ks available -
the efigible permsmolder declines fo convent, ‘

: ﬂpplymg a2 e of stnd comtruubm to this a.ppﬁcataoﬂ shows that a sunmer jai alai
perni is no available in Miarmi-Dade County. Cnly one fiscal year, 2011/12, heis
passed since a summer jai-alal pelmﬁ spplication was aonsuiarad and issued under this -
section which was based on wagering data from Fiscal Year2009/10 and 201011, The
statute ciearly requires that the lowest mutuel play must come from the same:
penmiinoider for two consecutive years prior 19 filing an application under the seciion:
Although Hialeah Park was agair therlowest performing petmithoider in Fiscal Year
2011/2012, it is not eligible for conversion begause the bench mark of two, consetulive
years of the srnailest piay or totel pool in lhe county. priot to rnaklng an apphcatlon has
not nocurred . )
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West Flagler Associates, Lid.
August 8, 2012
Page Two

Additionaily, Rule §1D-4,002, Florida Administrative Code, outlines certain guidelines
for evaluating a permit application for a pari-mutuel facifity which includes the “potential
profitability” of the perspective permithoider. - it is unclear how a second surmmer jai alai
permit at the same property site will provide any additiondl revenue for the applicant or
the state since the property identifi ed in your application was issued a summer jai alai
permit approximately 10 months agoe on October 28, 2011, As'you aware, summer jal
alai permits are restricted to operatirig daies betwéen May 1 and November 30 of each
year. Therefore, a sacand summer jai permit at the same lecation would not increase
the number of peiformances that could be conducted or extend operating time available
during the year. As such, there is no value'added benefit for the state or the applicant
for a second sumier jaj alai permit at the same location and the application must be
denied based upon the jack of potential prorﬁtab:hty as referenced in Rule 61 D~4 002
Florida Admtmstratwe Coide. co -
Furthermore, Secilon 550. 054(2) F}onda Statutes expnassly pl‘Ohlbl‘lS the dmsaon from
taking an application for a jail alai permit into consideration if the Jocation for which the
permit is requested is within 50 miles of an existing pari-mutuel wagering facility. There
are existing pari-mutuel wagering facilities within S0 miles of the site of the proposed
site in your application. Therefore, the division is sia’tutoniy prohibited from taking your
application into consideration.

In arder to obiain an administrative hearing with. respect to this letter of permit denial,
you must, within 21 days of your receipt of this letter of permit denial, file a petition for
an administrative hearing with the Office of the Agency Clerk, Department of Business &
Professional Regulation; 1840 North Monfoe Street, Surte 33, Tallahassee, Florida

32399—2202 fax number 850.488.5761.

If you timely file a petition for administrative hearing and do not dispute the material
facts of the permit denial, you will be granted a hearing not involving disputed issues of
material fact (an informal administrative hearing} pursnant to Section 120.57¢2), Florida
Statutes, before the agency's designated hearing officer. However, if you do dispute
the material facts in the letter of penmit denial and desire a hearing invelving disputed
issues of material facl (formal administrative hearing) under Section 120.57(1), Florida
Statutes, before the Division of Administrative Hearings (DOAH), you must file petition
for administrative hearing in comphance with Rule 28-106.201(2), Florida Admlmstratwe
Code, {F.A.C.), which requires, at a minimum, that any such a petition set forth:

(a) The name and address of each agency affected and each agency's
file or identification number, i known;

(b} Your name, address, and {elephone number, the name address, and
ielephone number of your representative, if any, which shall be the
address for service purposes during the course of the proceeding, and an
explanation of how the your substantial interests are affected by this
agency determination; )

LIGENSE EFFICIENTLY REGULATE FAIRLY,
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West Flagler Associéies, Ltd.
August 9, 2012
Page Three

{£) A statement of when and how you received notice of this agency
decision;
{d) A statement of alf disputed issues of material fact or a statement
indlcating that there are no disputed facts; :
{e) A concise statement of the ultimate facts alleged, inciuding the
soecific facts you contend warrant reversat or modification of the agency
action;
(f A statement of the specific rules or statutes you contend require -

- reversal or modification of the agency action, including an explanation of
how the alleged fdcts relate 1o those specific rutes or statutes; and
(9) A statement of the relief you seek, stating precisely the action that you
want the agency to take with respect to its determination.

Pursuant to Secticn 120,573, Fiorida Statutes, mediation is not available for disputes of
the division’s permitling decision in this matter,

iIf you do not réquest a hearing within twenty-one (21} days of your receipt of this Denial,
this Denia! will become the Agency’s Final Order. If this Denial becomes a Final Order,
you will have thirty (30) days o file for an a@ppeal pursuant to Section 120.68, Florida
Statutes.

Dated this Z Z"Eﬁay of August, 2012

Sincerely,

5‘ ‘ h% "

CERTIFICATE OF SERVIQE’

| hereby certify that a true copy of the foregoing Letter of Permit Application
Denial has been served upon West Flagler Associates, Lid., cfo My, John
Lockwood, 200 West College Avenue, Suite 307, Tallahassee, Florida 32301, by
U.8. Certified Mail, this § day of August, 2012,

,qﬁmx%m

" Renda Bryan, Agency Clerk
Department of Business and
Professional Regulation

Case No. 2012 03 3108

LICENSE EFFICIENTLY, REGULATE FAIRLY,
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JOHN M. LOCKWOOD,P.A.

200 WEST COLLEGE AVENUE, SUITE 307 ' . CELL: 850.694.2978
TALLAHASSEE FL. 32301 ° ) OFFICE: 850.727.5009
EMATL: JOHN @ LOCKWOODLAWFIRM.COM

January 24, 2013
BY HAND ELECTRONIC MAIL

Leon Biegalski, Director

Division of Pari-Mutuel Wagering
1940 North Monroe Street, Suite 50
Tallahassee, Florida 32399

Re:  Withdrawal of Summer Jai Alai Permit Application
Dear Mt. Biegalski:

Please accept this notice of withdrawal of the summer jai alai permit application filed
with your office on July 2, 2012, by West Flagler Associates, Ltd. (“West Flagler™). West Flagler
intends to pursue the application it filed on or about November 30, 2012, for a location in
southern Miami-Dade County.

Please feel free to contact me should you have any questions or require clarification.

Sincerely,

/7 7 /]
{f ”,z’g e

John M. Lockwood



