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FINAL ORDER GRANTING PETITION FOR DECLARATORY STATEMENT

West Flagler Associates, LTD., (“the Petitioner” or “West Flagler”) filed a Petition for
Declaratory Statement (“the Petition™) pursuant to section 120.565, Florida Statutes (2013), with
the Division of Pari-Mutuel Wagering (“the Division”)' on October 8, 2013. The Petition

(attached as Exhibit A) is granted and incorporated by reference into the instant Declaratory

Statement.'

! The Division initially denied the Petition, and West Flagler appealed to the Third District
Court of Appeal. During the pendency of the appeal, the Division reconsidered its position, and
the Third District Court of Appeal temporarily relinquished jurisdiction so that the Division
could issue a declaratory statement answering the questions posed in the Petition.




FINDINGS OF FACT

1. West Flagler holds a permit to conduct greyhound racing at the Magic»City
* - Casino in Miami-Dade County. West Flagler also operates a cardroom and offers slot machine
gaming at the Magic City Casino.z‘ |

2. The Magic City Casino is currently an “eligible facility” within the meaning of
section 551.102(4), Florida Statutes (2013) because it conducted live greyhound racing during
calendar years 2002 and 2003 and received approval from a majority of voters in a countywide
referendum to have slot machines. See §551.102(4), Fla. Stat. (2013)(providing in pertinent part
that an “eligible facility” is “any licensed pari-mutuel facility located in Miami-Dade County or
Broward County existing at the time of adoption of s. 23, Art. X of the State Constitution that
has conduct_ed live racing or games during calendar years 2002 and 2003 and has been approved
by a majority of voters in a countywide referendum to have slot machines at such facility in the
respective county . . .”). |

3. At the time the Petition was filed, West Flagler also held a summer jai alai permit
and was negotiating a léase to conduct summer jai alai games at the Miami Jai Alai fronton.

4. West Flagler’s slot machine license is associated with its greyhound permit, but
West Flagler is considering an indefinite discontinuance of greyhound racing at the Magic City
Casino if it is able to successfully complete lease negotiations with Miami Jai Alai.

5. ‘West Flagler is uncertain whether Chapter 551 of the Florida Statutes enables it to
discontinue greyhound racing at the Magic City Casino while continuing to offer slot machine

gaming there.’

2 The Division’s analysis of the question posed by the Petition assumes that the facts alleged
therein are true. See Fla. Admin. Code R. 28-105.003 (providing that “[t]he agency may rely on
the statements of fact set out in the petition without taking any position with regard to the
validity of the facts.”).



6. Calder Race Course, Inc. and Hartman and Tyner Inc. d/b/a Mardi Gras Racetrack
and Gaming Center (“the Intervenors”) filed a petit_ion and motion to intervene with the Division
" on November 4, 2013 and November 13, 2013 respectively. The petition and motion to
intervene are hereby incorporated by reference, as Exhibits “B” and “C.”

CONCLUSIONS OF LAW

7. “Any substantially affected person may seek a declaratory statement regarding an
agency’s opinion as to the applicability of a statutory provision, or of any rule or order of the
agency, as it applies to the petitioner’s particular set of circumstances.” §120.565, Fla. Stat.
(2013). |

8. Likewise, Rule 28-1005.001 of the Florida Administrative Code provides that “[a]
declaratory statement is a means of resolving a controversy or answering questions er doubts
concerning the applicability of statutory provisions, rules, or orders over which the agency has
authority. A petition for declaratory statement may be used to resolve questions or doubts as to
how the statutes, rules, or orders may apply to the petitioner’s paniculer circumstances.”

9. West Flagler describes a hypothetical situatien in which it would: (a) discontinue
greyhound racing at the Magic City Casino; (b) continue to offer slot machine gaming at the
Magic City Casino; and (c) conduct summer jai alai at Miami Jai Alai. Under those
circumstances, West Flagler asks whether it could continue to legally offer slot machine gaming
at the Magic City Casino.

10.  In order to maintain its authority to conduct slot machine gaming, a slot machine

licensee must continue to be in compliance with Chapter 551 of the Florida Statutes.

3 This paragraph is a restatement of the question presented in the Petition: Whether sections
551.102(4), 551.104(4)(c) and 551.114, Florida Statutes, allow West Flagler to operate slot
machines at the Eligible Facility pursuant to 1ts summer jai alai perm1t while leasing Miami Jai
Alai to conduct a full schedule of jai alai games.”

3



§551.104(4)(a), Fla. Stat. (2013). After considering the relevant provisions within Chapter 551
of the Florida Statutes, the Division has concluded West Flagler could not continue to legally‘
offer slot machine gaming under the circumétances set forth in the Petition.

11.  For instance, section 551.114(4), Florida Statutes (2013), provides that

[d]esignated slot machine gaming areas may be located within the
current live gaming facility or in an existing building that must be
contiguous and connected to the live gaming facility. If a designated slot
machine gaming area is to be located in a building that is to be
constructed, that new building must be contiguous and connected to the
live gaming facility.

12.  In addition, section 551.114(2), Florida Statutes (2013), provides that a slot
machine licensee “shall display pari-mutuel races or games within the designated slot machine
gaming areas and offer patrons within the designated slot machine gaming areas the ability to
engage in pari-mutuel wagering on 1ive, intertrack, and simulcast races conducted or offered to
patrons of the licensed facility.”

13.  The discontinuance of greyhdund racing at the Magic City Casino makes it
impossible for West Flagler’s designated slot machine gaming areas to be “located within the
current live gaming facility or in an existing building that must be contiguous and connected to
the live gaming facility” as required by section 551.114(4), Florida Statutes (2013).

14.  Moreover, the Petition describes a situation in which no pari-mutuel races or
games would be conducted at the Magic City Casino. Thus, patrons would have no ability to
engage in pari-mutuel wagering on live races as required by section 551.114(2), Florida Statutes
(2013). |

15.  Thus, West Flagler could not continue to legally offer slot machine gaming under

the circumstances described in the Petition.



16.  The Division recognizes that the Petition calls into question whether the Magic
City Casino would still be an “eligible facility” if West Flagler were to discontinue greyhound
racing there. See §551.104(3), Fla. Stat. (2013)(providing that “[a] slot machine licensee may
be issued only to a licensed pari-mutuel permitholder, and slot machine gaming may be
conducted only at the eligible facility at which the permitholder is authorized under its valid pari-
mutuel wagering permit to conduct pari-mutuel wagering activities.”).

17.  Because the Division’s analysis of section 551.114, Florida Statutes (2013),
conclusively establishes that West Flagler could not continue to legally offer slot machine
gaming under the circumstanées described in the Petition, the Division declines to address
whether the Magic City Casino would continue to be an “eligible facility” within the meaning of

section 551 .102(4), Florida Statutes (2013), if greyhound racing were no longer conducted there.



ORDER
Therefore, it is ORDERED:
1. The Petition and Motion to Intervene filed by the Intervenors are GRANTED.
2. The Final Order rendered on January 3, 2014 is VACATED.

3. The Petition is GRANTED.

7A
DONE and ORDERED on this the [0 day of 1/29[ 2014.

Division of Pari-Mutuel Wagering
Department of Business & Professional
Regulation

1940 North Monroe Street
Tallahassee, Florida 32399-1035



NOTICE OF RIGHT TO APPEAL

Any party to this proceeding has the right to seek its judicial review under §120.68,
Florida Statutes (2013), by the filing of a notice of appeal pursuant.to Rules 9.110 and 9.190,
Florida Rules of Appellate Procedure, with the Agency Clerk, 1940 North Monroe Street,
Tallahassee, Florida 32399-2202, and by filing an copy of the notice of appeal accompanied by
the applicable filing fees with the appropriate district court of appeal. The notices of appeal must

be filed (received) in the Office of the Agency Clerk within thirty days after the date this Order is

filed with the Clerk.



Certificate of Service

I hereby certify that a true copy of the foregoing Final Order Granting Petition for
Declaratory Statement has been provided electronically at the e-mail addresses below and by
U.S. Mail to John M. Lockwood,. Esq.; JOHN M. LOCKWOOD, P.A.; 200 West College
Avenue, Suite 307; Tallahassee, Florida 32301; Wilbur E. Brewton, Esq., Kelly Brewton Plante,
Esq., Tana D. Story, Esq.; BREWTON PLANTE, P.A.; 225 South Adams Street, Suite 250;
Tallahassee, Florida 32301-1079; Gary R. Rutledge, Esq., Michael J. Barry, Esq.; RUTLEDGE

ECENIA, P.A.; P.O. Box 551; Tallahassee, Florida 32302-0551 on this 19 day of May 2014.

ﬁ‘% Agency Clerk
Electronic Copies to:

John Lockwood john@lockwoodlawfirm.com
Gary Rutledge gary@rutledge-ecenia.com
Mike Barry mbarry@rutledge-ecenia.com
Wilbur Brewton wbrewton@bplawfirm.net
Kelly Brewton kbplante@bplawfirm.net
Tana Story tstorey@bplawfirm.net
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PET]TION FOR DECLARATORY STATEMENT

COMES NOW West Flagler Associates, Ltd. (‘West Flagler") and hereby moves
pursuam to section 120 565 F]onda Statutes (2013), and mle 28- 105 Florida Administrative

Code (2013) and requests the issuance of a declaratory statcmcnt by thc Dlvmon of Pan Mutuel

Wagmng (the "D1v1sxon”) regarding the apphcatlon of chapter 551 Florida Statutes and the

adminisuative rules adOpted thereunder, 10 -West Flagler s pamcular set of circumstances. In

support of the Petmon West Flagler states the followmg

Imroducnon and Pany Tdcnnﬁcauon :

1. - The affected agency is the Department of Busmess and Professional Regulahon

Division of Pan-Mutuel Wagenng, located at ‘Northwood Centrc 1940 North Monroe Street,

Tallahassee Florida 32399. The Division is the state agency. authonzed to administer Chapter

551 Florida Statutes, including the conduct of pari-mumcl and slot machine gaming operations.

See 551 103 Fla, Stat. (2013)

2 The vazsxon has Junsdlcnon over this proceeding pursuant to secnon 120. 565‘

.Florida Sfat_u»fes.

' Al references “herein to “Chapter” or’ “Secuon” are to the appllcable chapter or section of the ofﬁclal 2013

_ version of the Florida Statutes. S .
L qe—— RECEEVED

ocT 08 20}3
- DBPR Agency Clerk




course of action in advance

-mutuel facilities (thoroughbred ‘and hamess racmg, greyhound racrng,v

3. West Flaglcr s corporales office is locatcd at 450 NW 37th Avenue Mramr

Flonda 33126 (the “Ellcrble Facrl:ty”) For purposcs ofthxs Petmon West Flagler s address 15

that of its undcrsrgned counsel

West Flagler s Pamcular Crrcumstances

4. The purpose of a dcclaratory statemem 13 to allow West Flagler to select 8 proper

Novxck v Dep i of Health, Bd of Medicine, 816 So 2d l237 1240

(Fla. 5th DCA 2002): The Division previously demed a petmon for declaratory staternent filed

by West Flagler because they Division considered the request 10 bo generally applicable to all

other slot machine elrgrble facilities governed by chaptcr 551, Florida Starutes

5. In DS 20l3—012 the Dmsxon acknowledged it is allowed to issue a declaratory

' statcmem based upon a properly prcsemccl quesnon that othcr lrmrted partlcxpants in a limited

industry might have an-mtcresl in, such as pari-mutuel wagering. A true and correct copy of DS

2013-012 is atrachéd hereto as Exhibit A‘. The .pamcular fac-ts and crrc,urnstancr:s set forth in thig

' petition are apphcable tog lrrmted number of partrcrpants in the slot machine mdustry

6. West Flagler is a summer jai alai perrmtholder who owns and operates a licensed
pari- mutuel facrlrty in Mrarm Dade County West Flagler is also a greyhound permrtholder and

currently conducts live greybound .racmg at the Ehgnblc Facxlxty, commonly referred to as the _

Magic‘Cily' Casino. At such facility, West Flaglcr conducts pari-mutuel; cardroom .and slot”

machine. opcrauons pursuant to vanous pcrmrrs and licenses issued by the Division.

-7 The Florrda Constrtutlon authorizes slot machmes “within existing, lrc nsed pari-
and Jar alar) that have

conducted live racing or gamcs in that county durmg each of the Jast two calendar years beforc )

 the effective dat of this amendment.” Art. X, § 23 (Fla. Const, 1968).




summer jai alai games at the Miami Jai Alai

8. Florida Jaw defines “eligible facility” for slot machine licensing as follows:
“Eligible facility” means any licensed pari-mutuel facility located in Miami-Dade
County or Broward County existing at the time of adoption of 5. 23, Art. X of the
State Constitution that has conducted live racing or games during calendar years- . -
2002 and 2003 and has been approved by 2 majority of voters in'a countywide .
referendum to have slot ‘machines at such facility in the respective county; any " ’

licensed pari-mutuel facility located within a courity as defined in s. 125.011,

 provided such facility has conducted live racing for 2 consecutive calendar years .
immediately preceding its application for a slot machine license, pays the required -
license fee, and meets the other requirements of this chapter; or any licensed pari-

. mutue! facility in any other county in which 2 majority of voters have approved
slot machines at such facilities in a countywide referendum held pursuant to a
‘statutory or constitutional authorization after the effective date of this section in’
the respective county,. provided such facility has conducted a full schedule of live
-racing for 2 consecutive calendar years immediately preceding its application for
a slot machine license, pays the requircd licensed fee, and meets the other

tequirements of this chapter.

" § 551.102(4), Fla. Stat. (2013) (emphasis supplied).

9. West.Flag‘lerA conducted 2 full schedule of Alive‘ racing at the Eligible Faéility
aUﬁng the 2002 aﬁd 2003 calendaryears. In addition, West Flagler has conducted a ﬁﬂl\schedule
6f live ;acing at the Eligible Facility,: for each calendar year, and fiscal year, since 2003. '

10.. Wéét'Flégler is currently negotiating a lease with Miami Jai /.!J'ai to conduct
ﬁv’omon.' West Flaglér has pﬁ:viously conducted -
summer j'ai alai gamés é;' Mia.rﬁi Jai Alai. In addition, .West Flagl.e.r'vis' 2 generai partner in _the

Sumrﬁcr Jai Alai partnership that currently holds a lease (o conduct summer jai alai games at

Miami Jai Alai.

11 West Flagler conducfs sjot énachine operations bursgant to license number SM-
155 and such slot macﬁine Iiicense is associated wit_h West Flagler’s greyhound pc:r‘mit'._Wes’t
Flégief Contémblétes indcﬁn_ifaaly discohtinuing live greyhouﬁd racing ;t the Eligible Facility 50
long as the lease with Miami Jai Alai 'is in. effect and iés.suming such conduct is_bcrmiséiblé under '

.- F]orida_law; _




‘ 12‘.~ West F lagf'er' seg:icé a dég:la;ator_y .s.ta.lcr.nent ‘as: it} appligs tol thé’ ﬁérticulaf sbcti of
circ'um'stz‘inces i;icf:ti;‘ied herein. See § I.2.0.565(l); '.I':Ja. Stat. (2013.)A'I'hc outéomc of_lthis :
‘proccedmg will be a factor in whcthcr West Flag[cr continues leasc negonatlons West Flag
‘may only desire 10 emer mto 8 lease lf West Flagler is authorlzed operate slot machmes at the;

: Ehg]ble Facxhty while conductmg 2 full schcdule ofhveJal alal games at thc anmr Jai Ala1

' 13, The E_lxglble Facﬂuy is authorized to conduct slot machine Operations pursuant to
. article X, section 23 of .the Florida Constitution (1968) and section 551 .102(4),-F]orida Statutes.

As it relatcs to this proceeding, the only mat’crial conditions'of iicensure are (1) slot machine
Operauons may only be conducted. at thc elmblc fac:hty and (2) the slot machme llcensec

conducr no fewcr than a full schedulc of live racmg or games. §§ 551 104(3) and 551. ]04(c) Fla.”

Stat. (2013)

14, West Flagler submns it will satisfy these condmons under its proposed scenario.

The Ehgjble Facility wﬂl continue 10 conduct slot machme gaming. In addmon, West Flagler

wxll contmue to conduct a full schcdule of lxve Jax alai games at Miami Jai Alax

15.  Section 551 114(4) Flonda Statutes provides that ‘[d]esignated sIol machme

gaming areas may be locatcd within the Cun’enl hve gaming facility or in an exnstmg building
that must be contlguous and connccted to- the hve gammg facmty West Flagler is unsure

‘whethsr this provision rcqulrcs live pari- -mutuel wagermg pcrformances to be conducted at the

'Ehglble Facxhry in order to contmue sSot machmc operatmns

16.‘ West Flaglcr is in doubt as to whether secnons 551. 102(4) 551. 104(4)(c) and

551.114, Flonda Sratutes rcqmrc it to conduct hvc pari- mutuc] performances at ‘the same

,.locanon in which slot machme gammg is conducted i.e. the Ehglblc Facxhty Specnﬁcaily, Wesx

" F Iaglcr qucs[xons whether it can ]ease another permltholder s premlses conducr a qu schedule




of hve performanccs and retain ehg:bxhty to conduct slot machmc opcratlons at’ the Ehg;blc
" Facility. { - y{,:ovnlinm 5rey hmm/ racias
» ac.lv]ty'.j .}/he ?l};)l)L( 16;‘(///‘/]

St

seven licenéed 'fécilities only lhfcc have multiple pari-'mutuel permits (Isie of Capn, Gulfstream

Park and Magic ery Casino)’ that are commonly owned and perrmtted for lhe same locatlon as

the slot machine facmty Of those three lxccnscd facilities, only two (Gu]fstrcam Park and Magic

~ City Casmo) have mulnp]e pari-mutuel permlts that are licensed and opcratxonai

18.. - West F!aglcr is the only enmy owning a grcyhound perrmt and a summer jai alai

pen-nit. In addition Wes'r Flagler is also thc only summer jai alal -pcrrmtholdcr conduc;_tlng

summer jai alax performances via Iease and ata facility other than its permmed location.

19, West Flagler seeks a declaratory statement from lhe DlVlSlOl‘l conccmmg the

question presented in this proceeding.

"Question Presented

Whether secnons 551. 102(4) S5t 104(4)(c) and 551. 114 Florida Statutes, allow
. West Flagler to operate slot machines at the Eligible Facility- pursuant to its
summer jai alai permit w}ule Jeasing Miami Jai Alax to conduct a full schedule of

jai alai games.

- WHEREFORE, the Petitioner requests that the Division issue a Declaratory Statement .

responding to the above-stated questions.

Gras) thar have multiple permits operating at the same

2 There are two additional faciliiés (Calder and Mardt Ve
cts of this petition because they operate via lease and are

facility. However, these facilities are not analogous the fa
not permitted for the same lpca’txon -

5.

There are cment!y seven hcensed slot machme fat:lhtxes m F]orlda Of those,
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PETI’I’ION TO INTERVENE

" Calder Race Coursc Inc. (“Calder”) by and through its underSIgncd counsel

‘hereby petitions to mtervene in the proceedmg mmated by the fi hng of the Petition for |

: 'Declaratory Statement by ‘West F lagler Assocxates Ltd (“West Flaglex”) and in support ’

of its Pent]on to Intervene Calder states o

L The affected agency is the Department of Business and Professmnal

Regulation, Division of Pari-MutueI Wagering (“vamon”), located at_1940 North

" 'Monroe Street, Tallahassee, Florida 32399

2. West Flagler isa summer jai a]a1 permltholder that owns and operates a

. hcensed pari- mutuel famhty in anml-Dade County, Florida. West F Iagler is also a

greyhound permitholder and currently conducts live greyhound racmg at450 NW 37th .

Avcnue Mlarm F londa 33126 In its Petmon for Declaratory Statement, West FIagIer

refers to IhlS locatxon as the “EthbIe Faci hty” at Whlch it conducts parl-mutucl

- cardroom and slot machme operatlons pursuant to various pcrmxts and licenses Issued by

— - - 'RECEIVED
EXHIBIT o anm
DEPR Agency Clerk




o3 Calder is the holder of a pan-mutuel wagcrmg permit and is currently -
licensed to conduct thoroughbred racing in Mam1~Dade County, Florxda Calder isalso
authorized to° conduct mtertrack wagermg pursuant to SCCthn 550. 6 15, F londa Statutes

is hcensed to operate a cardroom pursuant to Sectxon 849 086, Flonda Statutes and i is

* licensed fo opcrate slot machines puzsuant to Sectxon 55] 104 Florida Statutes

4, Calder s address is 21001 N'W 27 Avenue, M1am1 Florida 33056

Calder s representatives in thzs matter are Wﬂbur E. Brewton, Esquire; and Kelly B

Plante, Esquxrc, and Tana D. Storcy, Esquire of Brewton Plante, PA, locatcd at 225 )

- South Adams Street, Su]te 250, Tallahasscc, FL 32301

5.- On October 8, 2013, West F lagler ﬁled a Petmon for Declaratory Statement )

: (the “Petmon”), seekmg the Dwnslon s position on certain lSSUCS that wdl potentially\

1mpact the conduct of pan -mutuel wagering in the state, and in the South Florida areain

' parucular On October 23 2013, the Division published a ‘notice in the Florida

Admmlstranve Weekly (“FAW”) regardmg its receipt of the Petition for Declaratory

Statement Cal der hereby requests leave to intervene and pamclpate in ttus proccedmg A

_copy of the notice is attached hereto.

6.  West Flagler and Calder are both memibers of “a unique industry having -

very limited participants engaged in almost identical obcrations’? such that “declaratory

staternents as to one would almost mvanab ly be of interest to others i in the very limited

' grOUp ” Flonda Department of Business Refzulatlon v. Investment Corooratlon of Palm

Beach, 747 So. 24 374, 385 (Fla. 1999).




- declaratory statements that all

7. - There are procedural safeguards rnherent in the process fori 1ssu1ng

ow other mterested or concerncd partres to parﬂcrpate Id
at 384 In Investment Cor_p - the Court specrﬁcally noted that the requrrement to pubhsh
notlce of such a rcquest is'an acknowledgement “that thc answer to a petmon for a |

declaratory statement may very well have an 1mpact on others who are regulated by the

'agency” and that any “substantlally affected party can mtervene ina declaratory

» ld at 377 (quotmg Chlles V. Department of -

 statement proceedmg before the agency

State Dmsron of Elections, 788 So 2d lSl lS4 (Fla lst DCA 1998)

8 The statutes govermng pan-mutuel wagermg, mcludmg Secnons

551 102(4), 551. 104(4)(0) and 551 114, Florrda Statues, 31gxuﬁcantly limit and restnct the

authonzatwn for conductmg pan—mutuel wagering actlvmes As a pe

has a substantial interest in the construction and mterpretation of statutes regulatmg the

' _creatron issuance, conversron transfer and/or opcratlon of pari- mutuel permns

9,

the interpretation and rmplementatron of statutes that dlrectly govern and control the

The questron presented in the Petition for Declaratory Statement concerms

hrghly regulated and I‘CSI!‘lCICd parl mutuel mdust:ry in which Calder is engaged, and

- dlrectly address the crtterxa that must be met to engage in the business of mtertrack

wagermg, the opcratlon of a cardroom and potentlally slot machines all of which are

aetrvmes for whrch Calder is l:censed

10. The statutory questxon at issue has not bcen previously addressed by the‘

_ Dlvzsaon nor subJect to the rulemaking process set forth in Section 120 54 Flonda

Statutes West Flagler 1 requestmg a declaratory statcment on:
: 3 L

rrmtholder Calder R




| mterpretattons would dtrectly and 51grnﬁc

Whether sect1ons 551 102(4) 551 104(4)(0) and 5511 l4 F lorlda

* Statutes, allow West Flagler to operate ‘'slot machines at the Eligible.
Facility pursuant 10 its summer jai alai perrmt while leasing Mlamx
Jai Alal to conduct a full schedule of jai alai games

11 The Dmsron s determmatlons and mterpretatlons as how to 1mplement

these statutes potennally impact mulnple pames mcludmg Calder Thus, Calder is -

entitled to partrmpate whether the Dwnsmn chooses 10 respond to the Petmon for

‘Declaratory Statement, chooses to address the issues raised through rulemakmg or

~ chooses some other form of agency actton

. 12. Calder is substantlally affected by any mterpretatxons and 1mplernentatrons

of Sectxons 551. 102(4) 551 lO4(4)(c) and 551. 114, Florida Statutes and any other

’secuon of Chapters 550 849 or 551 Florida Statutes :

13 Calder is entrtled to pamcrpate and be heard regardmg the proper

-mterpretatton of the statutes because (i) the statutes at issue dxrectly govern and affect

-every perrnltholder in Broward and Miami-Dade Counties, 1ncludmg Calder and (ii) such

antly impact slot rnachtne operatlons currently

conducted by Calder

14, Calder subrmts that the DtVtsron should dismiss the requested Petition for

Declaratory Statement. Although seemmgly addressmg the West Flagler’s hrruted

circumstances, the questlon presented is, in- actualtty, a question of whether Chapter 551',

Florida Statutes would allow a permltholder to operate slot machines at a facility which

is nelther the faClllty where the permltholder conducts ltS llve part-mutuel operations, nor

a building conti guous and connected to the facrllty where the perrmtholder conducts 1ts




lwe pari-mutuel operahons The answer to that questlon potentxally affects all pan-

’ mutuel perrmtholders in Mlaml-Dade and Broward Counnes Pursuant to Investment
- Com, thc va:smn is not necessanly authonzed to 1ssue a declaratory statcmcnt wluch is

: 'generally apphcablc to all of the slot machme cl1g1ble pari- mutucl fac1lltlcs governed by .

o Chapter 55 1 Florida Statutes

‘15 “In fact thxs questlon is really 1o dlffcrent than the questlon presented in -

- West Flagler s Amended Petmon for Declaratory Statement DS 2013 012 ( Prior:

Pétition™) which was denied by the DlYiSlOH.. In that Prior Penuogl, West Flagler asked:

Whether any provision of Chapter 551, Florida Statutes, or any other provision of
Florida law, requires a pcrrmtholder to conduct a full schedule of live pari-mutuel
performances at the same location in Which slot machine gaming will be
conducted in order to receive and maintain a slot machmc licernise. '

The Dmsxon denied the Pnor Pctmon as it determmed that the answer to that question:

. would ultlmately be. apphcable to all pari- mutucl facxlmes in Mlann-
Dade and Broward Counties because all of those facilities are required by
§551. 104(4)(0) Fla. Stat., to conduct a full schedule of races or games in
order to maintain a slot machine license and each of those permitholders is
authorized to lease another pari-mutuel facility of the same class within 35
miles to conduct races -or games under §550. 475, Fla. Stat.

-16.  In addition, if the Division is inclined to addrcss'the question presented,

Calder respectfully‘sixbmits that the plaih language of Chapter 551, F]orjda_Starutes,

~mandates that the answer to the qucstxon presented is NO. Calder requests the

Opponumty to prowde a memorandum of law at a  later date further argumg this issue.

17. Calder contacted counsel for Petmoner and is authonzed to represent that

West FlaOlcr ObJCCtS to Calder s mtervenmg inits Petmon for Declaratory Staterm:nt~




 thismatter.

. WHEREFORE, it is respectfully prayed that Calder be permitted to intervene in

. Respectfully submitted this 4th day of November, 2013.

WILBUR E. BREWTON
Florida Bar Number 110408

- KELLY BREWTON PLANTE
Florida Bar Number 866441
"TANAD.STOREY
Florida Bar Number 0514772
BREWTON PLANTE, P.A. :
225 South Adams Street; Suite 250 -

- Tallahassee, Florida 32301 . - o

- (850) 222-7718/(850) 222-8222 (Fax)
whbrewton@bplawfirm.net

. kbplante@bplawfirm.net

tstorey@bplawfirm.net-

- ATTORNEYS FOR CALDER
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1 H:EREBY CERTIFY that a true copy of the foregoing has bccn served onthe

: followmg partles thxs 4th day of' November 2013 to:

" Via Hand Delzvery to:

Agency Clerk

Department of Business and Professnonal Regulation
1940 North Moaroe Street :
Tallahassee, FL 32399-1035

Via-electronic mail to:

John M. Lockwood, Esquire
The Lockwood Law Firm
106 East College Avenue
Suite 810

Tallahassee, Florida 32301 .
1ohn@lockwoodlawﬁrm com
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FILED

| Departrent of Busken and Professional Seulation

o - Deputy Agency Clerk
: | STATE OF FLORIDA - - o — )
DEPARTMENT OF BUSINESS AND.PROFESSIONAL REGULA| & 11315013

DIVISION OF PARI MUTUEL WAGERING Fla#

"IN RE: Petition for Declaratory Sta'tcmcnt" 3 _Casc No.. DS 2013-094

| WEST FLAGLER ASSOCIATES, LTD.,
» ‘.P‘ctitioncr‘

/

MOTION FOR LEAVE TO INTERVENE

In accordance with thc Umform Rules of Proccdure, including Rule 28 105. 0027 Florida
AAdmlmstranvc Code, Hartman and Tyner Inc. ("Ha.rtman and Tyner”) and H&T Ga.mmg, Inc.
(“H&T”) (together “Mardi’ Gras’) by and through its undersxgned counscl in rcsponsc to the’
- Petition for Declaratory Statemcnl (“Petxtzon”) filed by West Flagler Associates (“Wcst F lagler”)
on October §, 2013 hereby file this motion to mtervene in the above captloned procccdmg, and'
further requests the DlVlSlOﬂ s consideration and mclusnon in thc record of the accornpanymg

-Memorandum of Law in Opposmon 1o Declaratory StaIemcnt In support, Mardi Gras statcs as

' follow;:
o Parties

1 The aﬁ"cctcd agency Is the Dcpanmcnt of Business and Professional Regulation,

Division of Pan-MutucI Wagenng (“vansmn”), Jocated. at 1940 North Monroe Street,

TalIahassce Flonda 32399

2. Hartman and Tyncr isa pan-mutucl wagcrmg permxtholder authonzcd to conduct‘_

greyhound racing at the Mardx Gms Casmo and Racctrack locatcd at. 831 North chcral

Hallandale Beach in Broward County, Plonda. Addmonal]y, Hartman and Tyner 1$

"RECEIVE L)
NOV 132013
DBPR Agerncy.Clerk

Highway,

. EXHlBlT




for Declaratory Staternent in the

authonzed to conduct 1ntertrack wagermg pursuant 1o section 550 615(2)," F S, is hcenscd to‘

operate a cardroom pursuant to section 849 086, F S., and is hcensed to operate. slot machrnes

pursuant to chapter 551, F. S H&T is also ‘the holder of a pan-mutuel perrnlt srtuated in Mrarm- .

E .A Dade County, F ]onda, whrch is currently ]lcensed and opcraung pan—mutuel greyhound racing at

' the Mard1 Gras Casmo and Racetrack, pursuant to a lease authorized. by section 550 475, F.S.

For purposes of this proceeding; the contact mfonnaﬂon for H&T 1s that of its undersrgned

. counsel.

3. West Flagler is a pan-mutuel wagering permrtholder authorized to’ conduct

greyhound racmg and jai alal. Under its greyhound permit, West F]agler is authonzed to conduct '

intertrack wagenng pursuant to. sectron 550 615, F.8., is hcensed to operate a cardroom pursuant i

to sectron 849 086 FS, and is licensed to Opcrate slot machines pursuant to chapter 551, F.S.

Backggo und

4, On October 8,-2013, West Flagler filed a Petition seeking the Division’s position

on certain issues that 'wr«ll potennally unpact the conduct of pan-rnutuel wagenng in the state,

and in the South Florida area in particular. ' '
'5>. In its Petition, West Flagler asks the Division to answer the following question: ’
Whether scctzons 551.102(4) and 551.114, Florida Statutes allow West Flagler 1o

operate slot machines at the Eligible Facrhty pursuant to its summer jai alai -
' permit while leasing anmr Jai Alai to conduct a full schedule ofj Jar alai games.

6. On October 23, 2013, the Division published & notice of its receipt of the Petition

Florida Administrative Weeldy (“FAW”). : Rule 28-105.0027

F A. C states that “persons other than the onglnal parties to a pending [declaratory statement]

‘proceedmg whose substanual rnterests wdl be affected by the’ dxsposmon of the declaratory: '

statement and who desire to beeome partres may move the presrdmg otﬁccr for leave to




‘ '_ -mtervenc” within 21 days after pubhcanon Through thlS Motxon Mardi Gras requcsts leave to

mtcrvenc and pamCJpate im this procecdmg This Motion is txmely filed pursuant to Rule 28-

105.0027, FAC.

Interventxon in Declaratory Statemcnt Proceedmg_ o

7. " : Thcre are procedural safeguards mherent in the process for cons:dcrmg and :
Issumg a declaratory statcmcnt that are intended to protcct the nghts of other conccmed partles A
orzda Departmenf of Business Regulalzon V. Investmem‘ Corporatton of Palm Beach, 747 So.

24 374 384 (Fla. 1999). In Investment Corporanon -the Coutt specifically noted that the
' _requlrement to pubhsh nouce of a request for a dcclaratory staternent is an acknowlcdgemcnt
“that thc answer to 8 petmon for a dcclaratory statement may very well have an lmpact on others .

‘who are regulated by the agencf and that any “substantxally affected party can intervene in a

’ declaratory statement proceeding bcfore the agency.” Id. at 377 (quotmg Chzles v Department

of State, Division of Elections, 788 So. 2d 151, 154 (Fla. lst DCA 1998)). -

.8 These 'safegu‘ards in favor-of pamClanon o dcclaratory statement proceedings

. are parucula.r]y unponant in matters mvolvmg the pan-mutue] industry. The Petitioner and

Mardi Gras are both members of “a umque industry having very limited pamc1pants engaged in

almast identical o erations” such that “declaratory statements as to one wou]d almost invariabl
P : , _ y

be of interest 1o others in the vcry limited group.” frvestment Corporation, 747 So: 2d at 38s.

In fact, the Petmoner and Mard1 Gras are both engaged in the"same type of pa}i—mutuel activ'ity

(grcyhound racmg) in the same marlcet area (Lc within 25 mﬂes of each othcr) See §

550. 022(19) F. S As a holdcr of pcmuts in both Broward and anml-Dade counch and a

license for slot machine gammg, Mardi Gras has a substantlal mtertst in West Flagler s request
apphcatxon of statutcs rcgulanng the hcensure and operanon of pari-

N

for an intcrpretation and




E the greyhound racing wh

Vgammg,

- 4. pan

mutuel activities and slot machine facilities in this highly regulated and ;comoetjtivc industry in

South Flor;da.

9. . The Petmon sets crrcumstances and a questron on the apphcatxon of statutes that

L have broad- 1mplxcatmns for permltholders in Mtarm-Dade and Broward counties. 'ﬂrc qucstJon o
 raised: seeks an mterpretatmn of key provxslons in chaptcr 55 l FS., whrch du‘ectly relate to and o
| unpact Mardr Gras Jicensed business. More spccrﬁcally, the questlon mrphcates the cntena that o

| must be et in order to quahfy for future hcensure to conduct slot machmc gaming, wh:ch isan’

: actxv;ty that Mardi Gras conducts and will continue to conduct at 125 facrhty pursuant w slot

-

machme licenses 1ssued by the Drv1sron

- 10.. The Petrtmn presents significant Iegal issues with broad polrcy rarmﬁcatxons

’including the potential ﬁrst-time_ detcrminati_on of the‘cligibility for slot machme gammg by a

pari-mutuel pcrmxtholder ata facrhty that does not conduct live pan-mumel events.

11.  Inan apparent attempt to avoid or restrict the intervention of interested parttes the

Pctmon tries to undcrstate and diminish the policy xmpacts of the rcquest by differentiating
among pari- -mutuel pcrmttholders based on thc types. and locanon of pcmuts and where those
pcnmts are operated Thrs is a red berring. The real issue is whether Wcst Flaglcr can terrnmatc

1ch is the basis for its continuing eligibility to conduct slot machine

and in place of such racmg subsmute jat alal games that cannot bé the prcdtcate for

eligibility and authonzanon to conduct slot machmc gammg

12. A basic premise underlymg the Petmon is that pan mutuel permus and parx-

mutuel operatlons are mterchangeablc for purposes of chapter 551. This concept has significant

pohcy 1mphcat:ons, whlch 'if aceepted; would app!y to aH types of pari- mume] actlvxty and all

-mutuel perrmtbolders in M:amr-Dadc and Broward counties that are otherwise eligible for a




. intervention and the Division’s rejcctmn o

slot- machme hcense Thus, the partrcu]ar types of pan-mutuel events at issue bere greyhound h

Tacing and )ax alai games — are unplxcatcd in thxs proceedmg, which _]llStlﬁCS both Mardi Gras 5

f the Petltton as explamed below West Flagler is .

' wrong 10 suggest that only perrmtholders wrth both a grcyhound permit and a Ja.\ ala1 pcrmlt are’

affected by this' proceedmg As cxplazned below, Wcsr Flagler 5 argmncnts are founded on the

erroneous vrcw that its. summer jai alai penmt is the legal equwalant of rts greyhound permit for

purposes of quahfymg West Flagler for contmumg chg]blhty and llcensure for slot machine

garmng under chapter 551

13,0 In sum, Mardi Gras is su'bsténﬁally affected in this matter in several ways,

) mcludmg, butnot[rmxted to: o '

A.. The Pctmon for Declaraiory Statement relaics to the qualifications and
requirements for a pari-mutuel wagermg facrhty to offer slot machine
_gaming, which ig one of the major business activities irr which Mardi Gras -
is engagcd | o

B. -The Petmon for Declaratory Statement seeks an mterpretauon as to the
requirements -to conduct pan-mutuel wagenng activities, mcludmg

blocat:on of those actxvmcs in order to qualify for ehgxbxhty and licensure .
to conduct’ slot machine gaming, both of whxch are busmesses in which
- Mardi Gras is engaged.
c. . The Petition for Dcc[a;rat‘ory Statémcnt requests an interpretation as 1o the
k application of key provisions of chapter 351, Florida St;tutcs, regarding

' »eligibilftj;' and licensure for slot machine gaming in’ Miami-Dade County,




.'_;vkﬁcb -brovi.sions‘ go';/em AMardi Gras’s busincss‘:abctivities- and yvhi,ch
location is within the market area ofMaidi Gras |
Dl. The Petmon for Dcclaratory Statement concerns wherher the operauon of
ccrtam perm]ts newly issued (wh:ch, under current mterpretanon mayu‘
QCCUur every smgle year) may serve as a- basxs for authonzmg slot machmc
gammg ‘ata locatlon in Mlamx—Dade County, which is w1thm the market "
| 'area of Mardi Gras as deﬁned by section 550 002(19), Florida Statutes |
E The Petition for Declaratory Statcment concerns whcthcr a summer jai alai
._perrmt that was not in opcrahon in 2002 and 2003 can serve as the legal
B ba515 fo conduct slot machmc gammg under chaptcr 551, Flonda Statutes,
which sgbstannally affects M_ardn Qras s business activities.
F. - The Petitic;n for Dec]arg'fory Statement may require 2 determination of
whether a greyhbund- perlﬁmit})oldcr is required to continue to cc;nduct live .
. greyhound racing onsite or via'lease under‘s'éctionr 550475, Florida
Statutes, in order for that permitholder to be entitled to. continued
authotization to conduct slot machine gaming at an eligible fa'(;ilit'y'as
. defined by sé‘;ction 551-.1'02(4); Florida Statu'.ces, which directly and
substantialty affects the licensed businesses in which Mardi” Gras is
ehgage‘d; |
7 14.. - B‘ééau;e'_of-'t.he ‘sigru'ﬁ-cant stamtorj'/ réquirément_s. and restrictions applicable to
slot machme opcranons Mardl Gras is substantxally affected by any declaratxon by the Division |

W'h]Ch concerns the reqmremeuts relatmg to slot machme hcensurc pamcularly when the

declaratlon could Jmpact or. cbange the ma.rket area in which Mard1 Gras operates.




Consequently, March Gras is cnutled to pammpate and bc heaxd rcgardmg thc -proper

_ mtcrprctatlon of the statutes that the Petmoncr is askmg thc Division to interpret and apply in

<

this proceedm g

15. Thc undcrsxgned has confcrrcd w1th counsel for the Pctmoner who ob_pccts to thc

filing of this Motxon.

-MEMORANDUM IN OPPOSITION TO DECLARATORY S'I}ATEMENT
Summary . . .

Mard1 Gras ‘concurs with and adopts thc position set forth in the Pcntxon to Intervene

submitted by Calder Race Course, Inc., on November 4, 2013 which asserts that the Division

_ ‘should simply decline to issue the rcqucsted declaratory statement Howcvcr, 1f the vaxsxon is

in¢lined to issve a dcclaratory staternent in response-to the Petmon it should be limited in scope

and apphcanon 10 thc fol[owmg (1) confirming the Petiﬁoner's authorlzatzon to opcrarc' slot

machmes at its exxstmg facility is based upon West Flaglcr s conduct of live greyhound racmg at

its current facility; (2) the Petitioner’s authormmon to conduct slot machlne gammg at its facility

derives from the greyhound pemut held by West Flaglcr and operated during calendar years

2002 and 2003 (3) 2 summer _)ax ala1 permit that was not in ‘operation in cajendar years 2002 and :

2003 does not and cannot serve as a basxs for authonzatxon to conduct slot machmc gammg at

West Flagler’s facility under chapter 551, FIOnda Statutes; and (4) West Flagler s authorization .

1o conduct slot machine ganung is contmgcnt upon the Petitioner’s conunucd opcratmn of its

: gréyhound pcrmn, c;th_er onsite or by 1ease pursuant to section 550 475 Florida Statutes:

, Background
In us Peuton West Flaglcr blurs and conﬁxscs thc authorizations for sfot machine _

. gammg set. forth in' chapter 551 Flonda Statutes, and the Florida Constxtutlon Slot machmc




: Sectton 23 of Arhcle X of

with the - constitutional amendment set forth in sectron 23 0

- Legislature enacted section 551 104

‘1o pan—mutuel facxlmes in exrsterl

conduct slot machine gaming in the first place. Thus for example West Flagler con

~ greyhound racing in 2002 and 2003, an

gamblmg lS general]y illegal in Flonda In 2004 Flonda voters passed an amen‘dmcnt to the

AF'lorida Consnrunon authorxzmg the govermng bodles in anmr-Dade and Broward Counnes 10 |

conduct referenda to authorize 'slo't maehmes at “exrstmg, hcensed panmutuel facilities.

(thoroughbred and hamess ra.cmg, greyhound racing, and jai- -alai), 3 U]tlmatcly codified as_

the Florida Consututlon the constitutional amendment duected the

Legxslature to adopt unplementmg legxslatxon

In 2005, the- Legrslaturc enacted chapter 2005-262 Laws ‘of Florida, which was codified

as chaptcr 551, F lorida Statutes 10 regulate slot machme gammg in Flonda Arnong the various

provrsrons the Leg151ature enacted scctlon 551. 102(4) defining slots- ehg1ble facilities to comport

£ Artlcle X In addition, the

(4) establlshmg the’ reqmrements for s]ot machme hcensmg,_ :

which mc]udes a rcqurrement to conduct “no fewer than a full schedule of live racmg or games.”

§ 551.104(4)(c), Fla. Stat. The phmse “live racing or games

ce and in operauon during the calendar years 2002 and 2003

When read in para materia With the correspondmg provrsron under subscctron 551, 102(4) ‘this

licensing prerequ151te dictates that, in order to be ehgrble for a slot machme license, a pari-

mutuel perm:tholder must operate the live racmg or games wluch gave rise to its ehgxb;hty to

ducted live

d therefore West Flagler .is requrred to conduct a full :

schcdulc of live greyhound racing to reccrve its annual slot machme hcense under subsection

S51. 104(4)(c) -Similarly, Calder Race Course Inc eonducted live thoroughbred horse racing in

2002 and 2003 and therefore Calder is reqmred to oonduct a full schedule of live thoroughbred

horse racing to recexve its annual slot machine’ hcense under subsection 551.104(4)(c). ercwrse ,

" in subsection 551 104(4)(c) refers .




L~

 the opcrators at anml Jai Alax and Dania Ja1 Alm the only Jax a]a1 frontons in cxxstencc and in

operabon in 2002 and 2003 - must conduct full schcdulcs of hvc jai alai games in order to™.

qualzfy for 2 slot machine license under subsectlon 5 51 104(4)(0)

' Under thc ongmal

from the authonzanon fo operate slot machmes In 2009 the Legxslamrc amendcd various

'provisions of chapter 551 -includin

rcquucmcms for slots~chg1blc facxlmcs "The amendmant to subsectlon 55 l 102(4) broadened

thc list of eligible facllmcs to mclude new pan -mutuel venues, both within anrru—Dadc County

and, with further legislation, potennally elsewhcrc in thc state. Ch 2009-170 Laws of Florida.

ln contrast to the ongmal legislation, thc Legislature conﬁned the amendcd slot machine

' authonzat]on to pari-mutuel fac:htles conducting “lwe racing” for the two consecutive calendar

years prcccding the application for a slot mac)unc license. As the 2009 legislation had the effect

of authonzmg Hlaleah Park to app

 the “Hlaleah amendmcnt” In other words the 2009 leglslatlon did not-extcnd to “‘games,”

Tbus, after 2009, the ehglbxlxty of a jai alai pcrmuholder to- obtam & slot machme license

rernainéd predxcatcd on having conducted operatxons in 2002 and 2003.

ravening the Pertinent Statutes

The Petition Should be Answered in the Negatlvc as Cont

The. interpretation and application of a statutory prov1smn is a pure question of law See,

e.g., Siate v. Szgler, 967 So. 2d 835 841 (Fla. 2007) The 'basxc rule of statutory constmctlon is

that legislative mtcnt i

So.2d 1, 5 (Fla. 2004) (“It is: wel] settled that leglslauvc mtent is thc polestar that gu1dcs a

-court's statutory construction analysis.

- actual text of the ummte.

leglslatlon, Hxalcah Park a quarter horsc race track; was cxc udcd”

g the definitions in subseotnon 551 102(4) rcgardmg the ‘

ly for a slot machmc license, it has been widely refcm:d toas.

s the most unponam factor. See Knawles v, Beverly Enters. —Fla Inc 398.

') Legislative intent is deternuncd pnmanly from the'

Heart ofAdopnons, Inc v, JA; 963 So. 2d 189, 198 (Fla 2007);




P

;Barden V. E -European Ins C’o 921 So. 2d 587 595 (Fla 2006). If the . text of the statute 1s o
Clear. and unambxguous tbere is no need to resort to any other autbormes See Foley v, Srate SO V
So. 2d 179 184 (Fla. 1951) However, if the language employed by the chrslature is
_ ambrguous the leglslatrve hlstory may be consulted to dxscem and give effect to the legrslatrve
A mtent See e g Florzda Electzons Commzssxon v. Blair, 52 So 3d 9, 12 (Fla lst DCA 2010}

. When the Leglslature uses a word, it means what it says, and when the Leglslature uses
A the same word in drfferent places in the statutes it is presurned to have mtendcd the same
" meaning. See, e.g., State v. Robertson 614 So. 2d 1155 1156 (Fla. 1st DCA 1993) Likewise,
thc use of drfferent terms in drﬁ’erent statutcs is strong evxdence that dxﬁerent meamngs were

mtended 4 Itis presumed that \the Leglslature expresses its mtent m the precise words

employed and with the knowl cdge of other existing statutes. id. Related statutory provxsrons

must be read-together to achieve a consistent whole and courts endeavor to give full effect to all

statutory prowsnons in harmony with one another. Woodham v Blue Cross & Blue Shield, Inc.,

829 So.2d 891 898 (Fla. 2002) (quotmg Forsyz‘he V. Longboat Key Beach Erosion Control Dist ,

604 So. 2d 452, 455 (Fla. 1992)).

Moreover itisa genera.l principle of statutory constructxon that the mention of one thing
1mphes the exclusion of anothier: expressxon unius est exclusion alterius. Thayer v Slate 335
So 2d 815, 817 (Fla. 1976). Where a statute enumerates the things on which it is to operate or

forbrds certain thmgs, itis ordmanly to be consrrued as excludmg from its operation all those not

expressly m"nt!oned” 1d see also Yaung v, Progress:ve Se. Ins Co., ‘753 So.2d 80, 85

- (F1a.2000) ( ‘Under the prmcxple of statutory construction, exprcssron unius est exclusio alterius,

the mention of one thmg 1mphes the exclusion of another ”)

10




. Illere is no guesswork requlaed here, because the contrastmg provisions are 51tuated rxght
next to each other in same subsectlon In enacnng the original section 551.102(4) in 2005 the
Legxslature clearly chose to authonze slot machme gammg at all pan-mutuel facilities then in
a operatxon, mcludmg _]al ala1 frontons, by the use of the words “live racing or games.” Irl
lamendmg the statute in 2009 the chxslature chose in equally clear terms to extend autborlzahon
" for slot machine gammg only to certain other parx—mutuel facilities, excludmg Ja1 a.la1 frontons
by the use of the words “hve racing” and the omission of thc words “and games » The use of

different words w1&11n the sarhe subsection 1s strong evidence of a chfferent meanmg See,e. g .
Robertson, 614 So. 24 at 1156, .
_ ﬂuough its Petltlon West Flagler is artemptmg to defy this important dxstmctlon
- established by the chxslature in chapter 551 by mvmng the D1v1sxon 1o estabhsh -
mappropnately through an individual declaratory statement proceedmg — anew and completely
- unfounded pohcy that 1mproperly expands.the types of perrmts chg1ble for slot macbme gaming
lbeyond what the plam terms of chapter 551 allow. Equally troublmg, the Petmon falls to
delineate or- address the broad legal and pOllC)( xmplxcanons of West Flagler s request The
requested statement would not only contravene the plain Janguage of the statute, it Would have
massive pohcy ramifications for the entire, state — from new and expanded gammg activities
slation or rulemaking to potcn_ually endangermg the State’s substanoal revenue-

) without vlegi

sharing payments under the 'Seminole Compact. The Division should reject West Flagler‘s

“

attempt to cu'cumvent the stnct lnmtatlons govemiog slot machine gaming without a full public
alrmg of the policy 1mpllcanons and approprxatc rulemakmg Aftcr all, this kind of haphazard
approach to new gaming authonzauons through ad hoc decxsmns and so—called loopholes was

* recently and expressly repudlated by an ALJ in Florida Quarter Horse Racing Ass’ n, Inc., F1a ‘

B!




) Quarter Horse Breeders & Owners Ass n, Inc, & Keeslmg v Dep't af Bus. & Prof’I Reguianon,
Div. of Part«MuiueI Wagerzng & Fla Quarter Horse Track Ass n, Inc 2013 WL 1942349, * 3 B

- (DOAH 2013) - parucularly where the attcmpt at securmg new gaming enntlernents has no

foundatwn or basw in the plam language of tbe govermng statute

WHEREFORE Mardx Gms respectﬁllly rcqucsts thc Dmswn to cnter an order gxarmng :

thls Motion for Lcavc 1o lntervene in this procccdmg as a full party and denymg the Peutxon

Altematwely Mardi Gras rcqucsts the Dmsmn to enter an order grarmng this Monon for Lcave

to Intervene in this proccedmg and issue a declaratory statemnent oonswtent with the posmons-sct

forth above.
- Respectfully submxtted this I3th day of November 2013.

- : ' " Florida Bar Number 222674\,
. . , gary@rutledge-ecenia.com
- : MICHAEL J. BARRY .
Florida Bar Number 646911
 mbarry@rutledge-ecenia.com
.RUTLEDGE ECENIA, P, A,
119 South Monroe Street; Suite 202
* Post Office Box 551 (32302-0551)
. Tallahassee, Fionda 32301
*(850) 681-6788 -
(850) 681-6515 Facsumle

ATTORNEYS FOR HARTMAN A.ND
,TYNER» INC AND H & T GAMING,

- INC
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CERTIFICATE OF SERVICE

"1 HEREBY CERTIFY that a tme copy of thc foregomg has been served this 13“‘ day of
‘Noyember, 2013, 25 follows: | | -
 ByHand Delivery:
Agency Clerk ' .
Department of Busmess and Profcssmnal Regulanon

'1940 North Monroe Street )
Tallahassee Florida 32399- 1035

By Electromc Ma11

: John M. Lockwood.
John M. Lockwood PA,
106 East College Avenue, Suite 810
Tallahassee, Florida 32301
iohn@lockwoodlawfimm.com
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